- Coastal Zone
Information
Center

=

®_Y
A

!;

o ) L

o m

‘!!5,“Jlll| - .;;l!
© ijVJﬂN Uf§ Yfi?

[and STaTew d

9
Z'\

‘-
k

Technical Paper Number 57

REGULATION OF CRITICAL AREAS

THROUGH A

STATE LAND MANAGEMENT PROGRAM

CORSTRE TOME

oo

IE@I Ui;nu.l U hwh‘a

mﬁ'av\rﬁ
l'%.nn.ﬁ H i

September, 1975

RHODE ISLAND STATEWIDE PLANNING PROGRAM

265 Melrose Street

Providence, Rhode Island 02907



N . W R . mE AN N OGN T A GE B o GE B TN -G ..
- N AN

)

01657

The Rhode Island Statewide Planning Program, a division of
the Department of Administration, is the central planning agency
for state government. The work of the Program is guided by the
State Planning Council, comprised of state, local, public, and -
federal representatives. The objectives of the Program are to plan
for the physical, economic, and social development of the state; to
coordinate the activities of governmental agenciles and private in-
dividuals and groups within this framework of plans and programs;
and to provide planning assistance to the Governor, the General
Assembly, and the agencies of state government.

This technical paper is one of a series prepared by the staff
of the Statewide Planning Program. These papers present information
developed through selected phases of work of the Statewide Planning
Program to the program committees and staff, the particlpating state;
local, and federal agencies, and to others interested.

Program activities are assisted by federal grants through the
Integrated Grant Administration Program and by direct grants. The
contents of this report reflect the views of the Statewide Planning
Program, which is responsible for the accuracy of the facts and the
data presented herein. The contents do not necessarily reflect the
official views or policies of the sponsoring agencies. This publi-
cation 1is based upon publicly-supported research and may not be
copyrighted. It may be reprinted, in part or in full, with the
customary crediting of the source. '
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PREFACE

This paper explores an issue which is raised:in the state land -

use report#: the need to Pregulate areas and activities of "critical
state concern” -as part of a state land management pregram. Further
study and action on this issue is recommended in the land use report.
in seﬁt;on Iv C - "A Strategy for Implementing State Land Use Poli-
cies." - :

Although this investigation is limited to critical areas, it
should not be construed as advocating a separate program directed
only to areas of critical state concern. A CRITICAL AREAS PROGRAM
SHOULD BE UNDERTAKEN ONLY AS AN INTEGRAL PART OF A MORE COMPREHENSIVE
LAND MANAGEMENT PROGRAM

The paper also presents a possible institutional arrangement
for administration of a state land management program. This is one
of several possible approaches which are under study and should not
be considered a firm recommendation at this time. Further study
may indicate that this or some other approach is best suited to
Rhode Island’s needs. Alternatives are belng evaluated more closely
in drafting state land management legislation for introductlon in
the 1976 General Assembly session

This paper was prepared by Edw1n E. Talpale, Jr., a summer
intern for the Statewide Planning Program with the sponsorship and
financial support of the Audubon Society of Massachusetts, and
A.Varin, a summer employee. They worked under the general supervi-
sion of Bradford E. Southworth, Supervising Planner (now resigned),
and this report was guided and reviewed by Susan P. Morrison, Senior

Planner, of the Program staff. TEplng was done by Mrs. Ann B. Griffin.
Tables were typed by Mrs. Janice Luther.

This rcport was carried out under work items 02024D;, 02025, and
02026D, as described 1n the Rhode Island Statewlde Plannlng Program's
1974, 1975, and current work programs.*#

# Rhode Island Statewide Planning Program, State Land Use Policies
and Plan (Providence, Rhode Island: 1975).

*¥¥%¥ Rhode Island Statewide Planning Program, Work Program 1973-1974
(Providence, Rhode Island: 1973), and Work Program 1974-1975
(Providence, Rhode Island: 1974).
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SUMMARY

Rhode Island's State Land Use Policies and Plan proposes that
a state land management program be enacted which would establish
general state standards for development and more specific standards
for critical areas and activities of regional impact. Thils paper
presents in greater detall the concept of critical areas regulation.

The subject 1is introduced 1n Part One, tracing the trend toward
land use controls exercised at the state government level. The

problem of defining areas and activities of critical state concern
1s discussed.

Part Two identifies possible types of critical areas and activi-
ties in Rhode Island. Ten types are described, in terms of how they
are presently regulated and why they should be considered of criti-
cal state concern. The list 1s not intended to be final or all-
inclusive but merely to indicate the scope of such a program and the
background of related state law.

Part Three describes critical areas programs which have been
proposed or implemented in national leglslation, in the American
Law Institute’s Model Land Development Code, and 1n bills of fifteen
states. These programs arec analyzed in text and accompanying tables,
as to eleven characteristics, including agency structure, types of
critical areas and activities, regulatory procedures, and so forth.

Part Four presents recommendations for critical areas regula-
tion in Rhode Island. The scope of regulation is proposed to
encompass resource arcas of statewlde importance (historical, natural,
or environmental), key facility areas (public facllities or services
and surrounding area), and developments of statewide impact (large-
scale development affecting more than a single municipality). The
organizational structure to administer the program would consist of
a land use commission with public, local government, and state
legislative and executive members; a planning staff; and an adminis-
trative and enforcement staff. The regulatory procedure would 1in-
volve designation or definition of critical areas and activitiles;
recommendation of development standards; adoption of standards at
the local level; and review of local standards by the state, which
would regulate only if local controls were absent or inadcquate.

For development of statewide impact, an additional notification
and review procedure would be followed. Enforcement, appeals, and
administrative procedures would also be provided for. If a c¢ritical
area or activity is already under state controcl, there would be

dual jurisdiction. These recommendations are intended to protect
areas of statewide importance, while insuring that development of
beneflt to the state can occur.

iv
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PART ONE: INTRODUCTION

Property and law are born together, and die
together. Before laws were made there was no
property; take away laws and property ceases.

The relationship between property and the state dates back to
the first governments formed by man and has been continually evolving
ever since. The roots of our present system of property law are
founded in the English Common Law and in the ancient feudal structures
of government. Perhaps we can trace the thorny problem of the re-
lationship of the state to private property rights to John Locke,
who viewed the right to property as a natural right, and to Adam
Smith, who,; in his Wealth of Nations, espoused the view that property
was an individual right to be protected, not regulated, by the state.

Property law has, of course, evolved considerably from the "Age
of Reason” to the present, and there are few people, and certainly
no lawyers, who would argue that the state has no business regulat-
ing the use of property. We are now,some would assert, entering an
age of transition where traditional theories of the regulation of
property and land use are being recexamined in light of the pressure
for development and the conflicting uses of land which are the
result of our advanced technology and our great prosperity.

A, THE EMERGENCE OF A STATE ROLE IN LAND USE CONTROL

There are also some who assert that it 1s time for state
governments to recapture the power to regulate property, ceded to
the local government in the zoning enabling acts of the 1920°'s and
30's. These wrilters argue that power to regulate land use has always
been with the states, evidenced by the fact that no local zoning
can be done without a state enabling act, and that it 1is a simple
process to once again vest the primary responsibility for land use
control with state government. Thelr position is expressed by a
1934 state court decision which found that:

, Clearly the theory of law in the United States, then,
is that first and originally the state was the proprietor
of all real property and last and ultimately will be its
proprietor, and what is commonly termed ownership is in
fact but tenancy, whose continuance 1s contingent upon
legally recognized rights of tengre, transfer, and of
succession in use and occupancy.

Whether we need a reassertion of preexisting state control or the
creation or evolution of a new system of land use regulation, it



1s becoming increasingly apparent that our present mechanisms of
land use control are not working as they should:

Local government land use planning and regulation
1s administered through a system that has become in-
efficient and unwieldy; sometimes too responsive to
speclal interests while apparently deaf to less artic-
ulate community desires . . . . More often than not
the gears grind rather than mesh: the planning com-
mission adopts plans, the local legislature grants
amendments, and the board of appeals issues varlances,
all of which conflict with each other.3

In recent years the regulation and control of land use has
been shifting, at least in certain areas, slowly and sometimes :
almost imperceptibly in the direction of state government. In 1961
the state of Hawail enacted a statewide zoning program, dividing
the state into three classifications: agricultural, conservation
and urban. The State Land Use Commission developed the policies,
and adminlsters them ﬁn cooperation with the local governments
(which are counties).” The impetus behind this radical departure
from existing land use controls was largely the tremendous . pressure
for development put on the state's prime agricultural lands. The
obviously finite land area of theilr island home made Hawaiians
even more inclined to take a radical step toward efficlient land use
control.

"More recently, a number of other states have taken significant
steps toward state land use management, including Californis,
Florida, Maine, Minnesota, New York, Oregon, and Vermont. The
degree of state control in these programs differs greatly according
to the different needs of the states and to the realities of their
politlcs. However, with the pcssible exception of New York, all
of these states have large amounts of undeveloped natural areas of
great beauty which have been increéasingly threatened by development.
The economic pressure on the local government to permlt development
is usually overwhelming in light of the local government's rellance
on property taxes. ' '

Rhode Island 1is not, of course, subject to as great a pressure .
for development as a state like Vermont, Florida, or Oregon. There-
fore, there has not been widespread public pressure for the state
to step in and exercise some sort of land use control on a state- -
wide basis. However,it would be a mistake to infer from this that
Rhode Island need not concern itself with revising its land manage-
ment systems. Rhode Island has a definite need for revision of its
land use controls. The lesser pressure from development compared
to a state such as Florida only means that Rhode Island has more
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time to develcp 1ts system and may take a more thoughtful and com-
Prehensive approach to the problem. Rhode Island should be part
of a second wave of states adopting state land use management: -
systems. This group includes, for example, Maryland, Iowa, and
Arkansas, which have recently passed or attempted to pass leglsla-
tion giving the state some control over land use. These states,
like Rhode Island, are not under intense development pressure, but
they reccognize that without positive action the ecologically fragile
areas of thelr states could suffer serious damage and that growth
engendered by large industrial and commercial complexes needs more
supervision than that provided by local governments, which are
necessarily limited in thelr view.

This movement toward state control is not limited to a few
states sensitive to the problems of land use planning. It is, rather
natiocnal 1n scope. On a questionnaire distributed and written up
in the Christian Seience Monitor, 77 percent of the readers respond-
ing agreed that: PWhere public benefits are demonstrable (as in
areas of critical environmental concern), an appropriate level of
government should be allowed to exercise inereased regulatory powers
over dﬁgelopmont, even to the point of prohibiting development out~
right.

O0f more immediate interest are the results of a goals and
policies guestionnaire sent out by the Rhode Island Statewilde
Planning Program to a samgle of Rhode Islanders of diverse social
and economic backgrounds. The questicnnaire was desligned to in- .
dicate the 1mportance which Rhode Islanders place on various state
programs. In terms of general program areas, "'Natural Resources
and Environment" ranked third in importance, out of ten general
programs, behind "Education" and "Health." 1In terms of specific
programs, "Conservation and Protection of Natural Resources" ranked
ninth out of 54, and "Water and Air Pollution Control" ranked first.
This questionnaire was prepared. in late 1973, and the returns came
in early 1974. Therefore, the responses probably do not fully
reflect reactions to the Navy Base closings and to the worsening
economic situation. Nevertheless, the questionnaire indlcates strong
support by Rhode Islanders for state programs dealing with environ-
mental protection.

B. APPROACHES TO .DEFINING LAND USE OF CRITICAL STATE CONCERN

In response to the growing interest in improved land management,
the American Law Institute initiated a program in 1968 to develop
a Model Land Development Code to be used by states in the formula-
tion of state land management systems. There have been scveral
tentative drafts since then. Articles 7 and 8 of the Model Code
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empower the state land planning agency to treat certain land
development matters on a statewlde or regional basis. These articles,
reflect the emergence of various state acts dealing with individual
types of Yeritical areas," such as shorelines,and Article 7 is de-
signed to assist states in finding a workable method for state and.
regional involvement without ‘unnecessarily increasing the cost of

the land development process. The Reporters who drew up the Model
Land Development Code recognized that probably 90 percent of the

land use decisions currently made by local governments have no major
effect on the state interest, and they have therefore tried to
balance the need for expanded state participation in certain decision:
with the retention of local control over the great majority of matter:
which are of only local concern.! To aid states in determining what
areas should be defined as of regional or state interest, the Code
proposes three designations:

(1) . Districts of Critical State Concern, such as tidelands,
marshes, areas around maJor highway interchanges, and airport approac}
zZones;

A(2) Development of State er Reglional Benefit, such as airports,
public utility transmission lines, and major highways; and

(3) Large Scale Developments, which include any developments

which may be of state or regional significance when undertaken on a
large scale. (The Model Code is discussed in greater depth in Part
Two of this report.) :

The Model Land Development Code has provided a framework for
many recent legislative acts, the most noteworthy perhaps being the
land use bills introduced in the U.S. Congress. (These are also
discussed further in Part Two.) It is sufficlent to note at this
point that the above three designations of areas of statewide signi-
ficance are included in these national billls, although the "Udall
bill" introduced in the House in 1974 (H.R. 10294), which failed
to pass, subdivided the large-scale development category into large-
scale developments and large-scale subdivisions. .

The concept of "ecritical areas" 1s therefore a very general
classification which can be limited or expanded to suit the requlre-
ments of a particular state. The only requirement is that the area
in question have a signifiance which extends beyond the jurisdiction
of the municipality in which it is located. A more exact definition
of "eritical areas" is difficult to formulate without enumerating
the specific characteristies of each area.. There are, however,
general categories which can be defined based on the three classifi-
cations set forth in the Model Land Development Code:
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(1) "Districts of critical state concern": Usually this
classification refers to districts which, because of theilr value
as natural areas or as important cultural or historical sites, dre
especlally sensitive to deterioration due to unwise development.

(2)  "Developments of state or regional benefit": The second
classification includes those developments, usually public in nature.
which offer substantial benefits to all the citizens of the state,
or at least to the citizens of an area greater than the municlpality
in which it is located. This would include airports, public
utllities, and water supply reservoirs, to name a few.

(3) Large-scale developments: This classification is difficult
to define exactly. It can include any industrial, commercial, or
residential development which 1s of such magnitude that it affects,
elther positively or negatively, a land area larger than the
Jurisdiction of the municipality in which it is located. This im-
pact could be defined in terms of traffic congestion, ailr pollution,
greater need for public services, greater need for housing, or
impetus to the economic development of a region. - If this definltion
proves to be too nebulous, then one. in terms of total land area of
the project, total number of: propased housing units, or the like
could be established. '

The 1dentif1cation of areas which might be considered of
statewide critical concern is only the initlal step in implementing
a critical areas protection program. Perhaps the foremost concern
in the development of any regulatory system is whether or not it
wlll stand up to judicial testing. The courts, at least since
Pennsylvania Coal Co. v. Mahon,’and probably long before that, have
based thelr rulings regarding land use controls on the factual
situation of the case in terms of the particular piece of land.
Legal theories as to protection of the general welfare are usually
not enough to pass Judleclal scrutiny. The courts do consider the
purpose of the regulation in protecting the general health, safety
and welfare, but the decisions usually turn on the ilmpact which
the regulation has on the property owner.

'Por these reasons, a law dealing with critical areas must be
very specific. Specificity is desirable in 21l laws, of course, but especially
s0 in land use laws due to the judicial test, and even more im-
portant in critical areas legislation since greater control over
development in certain areas 1s required than under most typical
zoning laws, and since critlcal areas leglslation is, by definition,
limited to certain designated areas. The landowner must know
whether his land is a critical area or whether his proposed develop-
ment has statewide or regional 1mpact. Ideally then, each critical



area would be determined and mapped on the basis of seclentiflc or
technical knowledge, and the landowner would be informed of the .
classification. The problem wlth this method (besides its failure
to recognize the subjective aspect) is that it requires a tremendous
amount of data gathering and compilation before any regulatory
system can be implemented. In most cases such complex data gather-
ing has not even been started, although Rhode Island has already
begun the mapping of several types of critical areas, such as wet-
lands, historic sites, and significant natural areas.

The alternative to a site-specific definition 1is to describe,
as specifically as possible, what will be considered a "ecritical
area,” such as a wetland, a historic site, and sco forth. The Rhode
Island Fresh Water Wetlands Act has taken this approach to a defini-
tion; and, while it 1s open to charges of vagueness, 1t is at least
a p0531ble interim definition pending the development of a site-
specific classification. _

Of course, in defining large-scale development and, toc some
extent, key facllities, the classification cannot be site-specific.
Therefore, the developer must be informed of what would be considered
"large~scale development" or "key facilities.” In these cases the
developer should bear the burden of gathering data to show if a
certain development meets the definition, since he is the one wilth
best access to this information. The state need only establish the
process for assuring that potential applicants for large-scale
development are gware of the need to comply. with certain requirements
should it be determined that a large scale development:is in fact
involved. Since developers, in initiating anything approaching a
large scale development, need. local permits, notice could be given
at the local level; and upon the developer's request for a determina-
tion of applicability, thls determination could be made by either
the state agency responsible for the supervision of critical areas
or by a local agency, under guldelines drawn up by the state agency.

There is still the problem of deciding which areas should be
"eritical." One writer suggests a three-step process to make this
determination.? First those natural areas of the state experiencing
the greatest threat of destruction should be established. Second,

a statewide evaluation should be made to examine the resource base,
the sensitivity of the resource base in certain areas, the direction
of development patterns, and the adequacy of exlsting controls.
Finally, the municipal boundary lines should be examined to determine
what types of critical areas transcend several boundariles, or where
the benefits or burdens of critlcal areas are extraterritorial to.
‘the municipality. .
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Prior to this analysis of areas, however, it is important to
identify existing state land use controls in Rhode Island affecting
possible critical areas and to evaluate the controls in terms of
the protecetion needed for these places. If the existing legislation
is adequate,it would be needless duplication to superimpose another
layer of regulation on the area. Therefore this report, before ‘
examinlng the ways in which other states and the federal government
have attempted to protect critical areas, first will suggest possibl:
types of critical areas in Rhode Island and will attempt to evaluate-
legislation dealing with these areas in terms of the protection
needed if they were formally designated critical areas.



PART TWO: POTENTIAL CRITICAL AREAS IN RHODE ISLAND

This discussion of possible critical areas in Rhode Island is
not envisioned to be all-inclusive. It 1s expected that, prior to
any Implementation of a critical areas regulatory system, this list
may be altered considerably. This 1list was formulated by consider-
ing types of areas in Rhode Island which may need state regulation
because they present speclal types of problems. Reference was also
made to types of critical areas set forth in the Model Land Develop-
ment Code, in the proposed federal acts, and 1n varlous state acts
dealing with critical areas. The broad term "critical area” used
here refers to all types of areas which might require some state.
regulation, lncluding environmentally endangered areas, important
historic sites, key facilities, and developments of more than local
impact. These critical areas are discussed below in depth, mainly
in terms of existing state leglslation dealing with each type. . The
suggested critical areas for Rhode Island are:

(1) Coastal Areas
(2) Fresh Water Wetlands
(3) Conservation Areas
a. State Management Areas
b. Areas of significant natural interest
¢. Audubon properties
Historic Areas
Water Supply Areas
Highway Interchanges
Airports
Public Transportation Facllitiles
Publie Utilities
Large-Scale Development/Development of Reglonal Impact
a. Industrial Sites
b. Shopping Centers
¢. Large-Scale Resldential Development Areas
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The areas covered under these categories are not as extensive
as it might appear. For example, it 1s not belng suggested that
airports themselves would be a critical area, but rather the area
around the alrport facillity. Such differentiations will become
more apparent in discussion of each critical area.



A.

COASTAL AREAS

1.

Coastal Resources Management Act

a. Legal basls for the act

Article 1, Section 17, of the Constitution of Rhode Island

originally stated that:

The people-shall continue to enjoy and freely exerclse
all the rights of flshery, and the privileges of the shore,
to which they have been heretofore entitled under the charter .
and usages of this state. But no new right is intended to '
be granted; nor any existing right impaired, by this decla~
ration.

This section had been construed to guarantee to the citigzens of
Rhode Island the right to access to the shore for:

fishing from the shore, taking seaweed and driftstuff
therefrom, golng therefrom into the sea for bathing, and
also, 'as necessary for the enjoyment of any of these rights,
and perhaps as a separate and 1ndependent right, that of -~
passing along the shore.

In addition, this constitutional provision had been used to .

justify acts "for preservation of oysters and other shecllfish with-
in this state."ll.

In an amendment to the state constitution, adopted’Novembéf

3, 1970, Article 1, Section 17, was ¢xpanded to state that: .

The pecople shall contlnue to enjoy and freely exercise all
the rights of fishery, and the privileges of the shore, to
which they have been herctofore entitled under the charter
and usages of this state; and they shall be secure in their
rights to the use and enjoyment of the natural resources of
the state with due regard for the preservation of their ‘
values; and 1t shall be the duty of the general assembly to
provide for the conservation of the alr, land, water, plant,
animal, mineral and other natural resources of the state,
and to adopt all means necessary and proper by law to pro-
tect the natural environment of the people of the state by
providing adequate resource planning for the contrecl and
regulation of the use of the natural resources of the state
and for the preservation, rcgeneration and restoration of
the natural environment of the state. '
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The Rhode Island legislature, in enacting the Coastal Resources
Management Council Act in 1971, used this constitutional provision
to justify the creation of the Coastal Resources Management Councill.
The legislative flndings section of that act states that:

© .« o . ilmplementation of these policles 1s necessary

in order to secure the rights of the people of Rhode Island

to the use and enjoyment of the natural resources of the

state with due regard for the preservation of their values,

and in order to allow the general assembly to fulfill its

duty to provide for the conservation of the air, land, water;

plant, animal, mineral and other natural resources of the

state, and to adopt all means necessary and proper by law

to protect the natural environment of the people of the

state by providing adequate resource planning for the

control and regulation of the use of the natural resources

of the state and for the preservation, regeneration and
cstoration of the natural environment of the state.

(General Laws of Rhode Island,vSectlon 46-23-1)

It should be noted that while the original section 17 dealt with
rights and privileges relating to shorelands, the amended section
refers to the preservation and conservation of all natural resources,
and therefore its use as justification for conservation or resource
planning acts 1s not limited to those dealing only wilth shorelands.

b° Provisions of the act

Any listing of areas of critical environmental concern in
Rhode Island must start with the coastal region. Rhode Island's
coastline is its most obvious and one of its most important natural
resources. It is for this reason that the legislature saw fit in
1971 to extend the power to regulate this resource beyond the local
governmental structure, by establishing the Coastal Resources Manage-
ment Council.

The Council consists of seventeen members appolinted by the
Governor, Llieutenant Governor, and Speaker of the House (General
Laws, Section 46-23-2). The primary responsibility of the Council
is the continuing planning and management of the resources of the
state's coastal reglon. The resources management process of the
Council includes the identification of all of the state's coastal
resources, water, submerged land, alr space, fin fish, shellfish,
minerals and physiographic features; a determination of the current
and potential uses and problems of each resource; the formulation
of plans and programs for the management of each resource, identi-
fying permitted uses, locations, and protectlon measures, and carry-
ing outthese resource management programs through implementing
authority and coordination of state, federal, local, and private
activities; anf finally the formulation of standards where these
do not exist (General Laws, Section 46-23-6). All plans and pro=-
grams formulated by the Coastal Counecil are to be developed around

10



basic standards and criteria including the need and demand for
various activities and thelr impact upon ecologlcal systems, thelr
compatibility with other activities, and the capability of coastal
resources to support them; water quality standards set by the
Department of Health; consideration of plans, studies, surveys and
lnventories prepared by public and private sources, and considera-
tion of contiguous land uses and transportation facilitles; and
finally, consistency with the State Guide Plan (General lLaws,
Section 46-23=6).

Thes authority of the Coastal Council to regulate development
in water areas extends to any development which falls within, above,
or beneath the tidal water below the mean high water mark, extend-
ing out to the limits of the state's jurisdiction in the territorial
sea. A person, firm, or governmental agency must show that its
proposed development would not conflict with any resources manage-
ment plan or program or significantly damage the coastal environment.
The authority of the Coastal Council over land areas is limited to
specific activities or land uses which are related to the water
arca under the council's jurisdiction, regardless of thelr actual
location, if there is a probability of damage to the coastal en-
vironment or of conflict with a resources management plan or program.
The statute speciflically spells out these activities and land uses.
They include power generating and desalination plants; chemical or
petroleum processing, transfer, or storage; extraction of minerals;
shoreline protection faecilities and physiographical features; inter-
tidal salt marshes; and sewage treatment and disposal and solid
waste disposal facilities. .

In addition, the Coastal Council has the duty of consulting
with and coordinating actions of varilous local, state, regional,
federal, and private bodies including the Governor's office, the
General Assembly, municipalities; and the public. Finally, the
Coastal Council has the duty of issuing permits for development or
llcensing uses of the coastal resources wlthin its juridiection and
of investigating complaints alleging violation of state laws or
ﬁipari%n rights in the state's tidal waters (General Laws, Section

6~-23-6) _

c. Implementation of the act

The Councll has adopted management plan policies and
regulations on which to base its declsions. This series of policies,
with eighteen chapter headings, provides a framework which can be
expanded as detailed studles or plan elements are completed. To
date the Council, through the Coastal Resources Center at the
University of Rhode Island, has inventoried, mapped, and formulated
managenent regulations for several types of areas (salt marshes,
barrier beaches, and significant natural areas) and activities
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(ocean mining of sand and gravel).

One of the Council's first experiences in using its power to
regulate -land uses and activities which relate to physiographical
features of the shoreline (General Laws, Section 46-23-6-B (d) )
has been to prohibit various residential and commercial developments
along the barrier beaches. These denials of permits for development
have resulted in litigation in a few instances, but as of this
writing the power of the Coastal Council to prohibit development
has not been held to be unconstitutional as a denial of equal pro-
tection or as a taking without compensation,

The Coastal Council. has the power to issue cease and desist
orders, and if the violator fails to do so he may be prosecuted in
the District Court of the state. A person 1in violation of an order
of the Council is guilty of a misdemeanor. In addition, the Chair-
man of the Council, at its direction, may bring suit in equity or
by prerogative writ in the Superior Court (General Laws, Section
46-23-7). The Coastal Council also has the power to administer land
and water use regulations and to acquire fee simple or less than
fee simple interests under any federal or state program (General
Laws, Section 43-23-15), but it has no eminent domain power.

The Coastal Resources Management Councll is furnished with a
technical staff under the provisions of the Rhode Island General
Laws, Section 42-17.1-4 (d), which sets up a Division of Coastal
Resources within the Department of Natural Resources. This division
is responsible for carrying ocut the functions of the Department of
Natural Resources relating to harbor and harbor lines, flood control,
shore development, construction of port facilities, and the registra-
tion of boats. It is also responsible ™. . . through the director
of natural resources, to the coastal resources management councll,
and such chilef and the staff of the division shall serve as staff
to said council" (General Laws, Section 42-17.1-4 (d) ).

A primary function of the Coastal Council is that of regulating
development along the cocastal area. To fulfill this statutory
responsibility the Councll has authority to issue or deny permits
for any development which falls within their jurisdiction as defined
in the General Laws, Sectlon 46~-23-6 (B). Although the statute does.
not say when this permit authority is to be exercised, the Council
has made it a practice to not consider an application for a permit .
until the .local (usually, building inspector) and/or state (usually,
Department of Health) governmental bodies involved have had a chance
to exercise their authority. This is in 1ine with the Council's ‘
stated policy to consult with local governments and to consider any
information which the local government might make available to the
Councll before i1t makes a decision.
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d. Evaluation of the act

In the twelve months following the establishment of the
Coastal Council in July of 1971, the Coastal Resources Division of
the Department of Natural Resources received 73 applications for
devclopment permits, up 36 percent from the previous year. From
July, 1972, to July 1973, it received 116 applications, an increase
of 24 percent. Obviously, the creation of the Council has not
slowed down the pressure for development along the coast, but it
has probably slowed the rate of development, for while the rate of
applications has increased at a high rate, the number of assents
has 1ncreased at a much slower rate. In the fiscal year ending in
July, 1672, assents had increased 20 percent from the previous year,
while in the fiscal year ending in July, 1973, the rate of assents
actually went down from the previous: year and was only a 7 percent
increase from the 1971 level.

While the Coastal Council may have slowed the rate of develop-
ment in 1ts jurlsdictlion, it also encountered some difficulty in
the performance of some of its duties. There had been some hostility
with local governments durlng the early stages of the program. Some
difficulty must, of course, be expected in working with a new pro-
gram, but frequent and informal communication can do much to allevi-
ate many of these difficulties. .

Another problem, perhaps more serious, has been the lack of an
adequate staff in the Coastal Resources Division of the Department
of Natural Resources. In July of 1971 the staff consisted of the
divislon chief, a c¢ivil engineer, and a secretary. In July of 1973
the staff was the same, yet they were handling approximately a 59
percent increase in applications. It has been suggested that thislh
lack of staff caused the slower rate of assents than applications.
If this 1s correct, then the resulting slower rate of development
was not the result of any affirmative action of the Coastal Council
but was caused by administrative ineffilciency in processing appli-
cations. While the end result is the same, a land use program can
only be truly effective if declsions are based on responsible
planning considerations. The slowdown of development through the
burden imposed by additional bureaucratic paperwork is neither fair
to the potential developer, nor in the best interests of the public
which should have its planning decisions made by an evaluation of
all relevant facts. This is not to say that the decisions made by
the Coastal Council have not been made falrly after conslideration
of all the relevant materizl. Thils discussion is directed more at
the lessons to be learned by the experience of the Coastal Resources
Management Act. When a land use program is implemented by the state,
it should have the necessary funding and staff to carry out its
legislative directive. To do less 1s to do a disservice to developer
and public alike.
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i It must be noted that the staff of the Coastal Resources
Division has been enlarged since 1973, and its backlog has been
considerably reduced. . This staff now spends approximately 80 per-
cent of its time in processing éapplications. This in itself could
be a solution to the staff problem of the Coastal Council. Again_
it must be emphasized that this discussion is not a criticism of
the Council but an attempt to learn from its experience as a land
use regulatory body.

2. Other Coastal Area Legislation

The Coastal Resources Management Act 1s not the only. legls-
lation dealing with the coastal area of Rhode Island. There are
two other acts dealing specifically with coastal land use: the
Coastal Wetlands Act and the Intertidal Salt Marsh Act. Both of
these statutes were originally enacted in 1965; both cite Article
I, section 17, of the Constitutlon of Rhode Island (prior to its
amendment) as constitutional authority; and both deal generally
with the same area. There are, however, important differences in
terms of thelr design and effectiveness.

a. _Coastal Wetlands Act

The Coastal Wetlands Act, like the Coastal Resources
Management Act, cites "the public policy of this state to preserve
the purity and integrity of the coastal wetlands of this state”
(General Laws, Section 2-1-13). It defines a coastal wetland ‘as
"any salt marsh bordering on the tidal waters of this state, whether
or not the tide waters reach the littoral areas through natural or
artificial water courses, and such uplands contiguous thereto, but
extending no more than fifty yards inland therefrom, as the director
shall deem reasonably necessary . . . ." (General Laws, Section 2-1-
14). The section defines salt marsh in terms of the vegetation
growing on 1it. :

The act sets up a program whereby the Director of Natural
Resources can designate areas as coastal wetlands by written order,
and no use of the land should be allowed which 1s not compatible
with the public policy of the state as set forth in the order.
There are, of course, provisions for public hearings on the order,
and the order must be recorded in the Registry of Deeds where- the
land is situated (General Laws, Section 2-1-15).

The act, however, 1s totally emasculated by the section re-
lating to damages, which states that if an order of the Director
of the Department of Natural Resources causes an owner of land to
suffer damage, ™. . . such owner may recover compensatlon for such
damage in an action filled in the superior court within two years
from the date of recording of such order". (General Laws, Section
2~1-16). S
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The awards of damages are to be pald from funds appropriated by
the legislature to carry out the purposes of this act, or-from the

recregﬁion and conservation land acquisition and development fund
of 1964.

Because of this provision, the Coastal Wetlands Act has never
been implemented. The major reason 1s that the legislature never
approprilated the funds to pay awards for damages, and there have
never been adequate funds in the recreation and conservation land
acquisition and development fund of 1964 to support this act, as
these funds have been earmarked for higher priority uses.

It has been proposed by the New England River Basins Commisslon
that & number of amendments and appropriations could be made re-
lating to this bill to make it effective. These include: appropria-
tion of funds for damages; provision for the state to withdraw or

. modify an order if it 1is unable to pay damages; preparatlon of a

useful inventory of coastal wetlands; setting of specific penalties
for violation of an order; amendment of the law to allow for lower
tax assecssment for land subject to permanent wetlands restrictions;
and, finally, incorporation of a statutory test to determine whether
a taking has occurred, such as when an_owner 1s denied all economic
use of the land or all reasonable use.l? There is, however, a
policy consideration to be made as to whether or not this act should
be revitalized. The Coastal Resources Management Council now has

.Jurlsdiction over most, if not all, of the coastal wetlands covered
"by the Coastal Wetlands Act. It 1s the posltion of this paper that

at this point some attempt should be made to centralize the regula-
tion of areas of critical concern for purposes of clarification
and efficiency.

b. Intertidal Salt Marsh Act

In the same year that the leglslature enacted the Coastal
Wetlands Act (1965), it also passed the Intertidal Salt Marsh Act.
(General Laws, Chapter 11-46.1). The Intertidal Salt Marsh Act
essentially covers the same type of area as the Coastal Wetlands
Act, although its jurisdiction is limited to the marsh itself,
rather than contiguous uplands. As was previously stated, the
reasons for its enactment were essentially the same as for the
Coastal Wetlands Act. As amended 1in 1569, the act provides for a
$500 fine for .anyone who dumps or. deposits mud, dirt, or rubbish
or excavates and disturbs the ecology of the salt marsh without
first obtaining a permit from the  Department cf Natural Resources.
It further provides for a $50 fine per day for any person in viola-
tion of an order of the Director of the Department of Natural Re-
sources to cease dumping or excavating. Finally, it provides that
upon complaint of the Director of Natural Resources filed in Superior
Court, any person who disturbs the ecology of a salt marsh may be
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required to restore the marsh to the extent practical. The act
defines an intertidal salt marsh in terms of its vegetation and the
existence.of salt marsh peat.

- Again, the New England River Basins Commission has proposed
some changes in this law to make it more effective. One recommenda-
tion is that the peat requirement for defining a salt marsh be
removed, since many salt marshes do not contain peat. The River
Basins Commlssion also suggests that the burden of proof be placed
on the appllcant rather than on the state to show that his actlons
will not disturb the ecology; that the act be amended to apply also
to brackish water areas and intermixed salt and fresh water marshes;
and that a wetland with a permanent restriction be reassessed for
property tax purposes. In addition it was suggested that provision
be made fcr compensation to the landowner if the denial of a permilt
constitutes a taking of property, and that the state have the option
of withdraw%ng or modifying its order if it is unable to pay com=-
pensation These suggestions are well taken. _

This act takes a different approach to the wetlands problem
from either the Coastal Resources Management Act or the Coastal
Wetlands Act. While the authority to lssue permits now falls to the
Coastal Council under Chapter U46-23 of the General Laws, the act did
provide a means of enforcement which would not otherwise be avail-
able and protects against despoliation of the marsh while any court
action may be pending, by 1ts requirement for restoration. It also
differs. from the Coastal Wetlands Act in that it has actually been
used.

The constitutionality of the act has yet to be challenged in
the courts, so that the question of compensation for damages re-
sulting from inverse condemnation has yet to arise. However, the
providing of funds for compensation or the option to rescind the
order could avold any future legal challenge which might endanger
the effectiveness of the Intertidal Salt Marsh Act. Of the two the
option to rescind is probably preferable in that it does not require
a legislative appropriation. It 1s not necessarily preferable for
a state tc rely on only one method of -controlling wetlands develop-
ment, and there are often advantages to a multi-faceted approach.
The coexistence, in fact the integratlon, of the Intertidal Salt
Marsh Act and the Coastal Resources Management Act demonstrates the
viability of the Intertidal Salt Marsh Act in conjunction with
other land use regulatory systems. '
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B. FRESH WATER WETLANDS

1. Provisions of the Act

The Fresh Water Wetlands Act was enacted in 1971, and amended
in 1974, to protect against dangers of flooding and to preserve
fresh water wetlands as wildlife habitats and recreational areas.
The protection of flood plains and wetlands was deemed essential
"to the health, welfare, and general well being of the populace"
and therefore was justifled as a proper use of the police power of
the state (General Laws, Section 2~1-19). The act has a dual purpos:
The first is the regulation of flood plains to insure that the
dangers 1incldent to floods do not increase because of unsupervised
development in areas subject to flooding. The second purpose is
the preservatlon of fresh water wetlands as environmentally unique
areas capable of providing recreational opportunities for the
citizens of the state and, more importantly, of providing a wildlife
refuge necessary for preserving the ecological balance.

There is nc question that fresh water wetlands and flood plains
should be included in any list of critical arcas of statewlde con-
cern. Thelr preservation i1s a matter of more than local signifi-
cance because of the considerable benefits they provide to the state
and because they often cross local jurlsdictional boundaries. Further
more, the tool of local zoning has proved wholly inadequate to deal N
with the extra protection needed for the preservation of fresh water
wetlands.

The Presh Water Wetlands Act defines fresh water wetlands as
including, but not limited to:

marshes; swamps; bogs; ponds; rivers; river and stream
flood plains and banks; areas subJect to flooding or storm
flowage; emergent and submergent plant communities in any
body of fresh water including rivers and streams and that
area of land wlthin 50 feet of the edge of any bog, marsh,
swamp or pond. (General Laws, Section 2-1-20).

The act defines marshes, ponds, bogs, and swamps in terms of area,
vegetation, and presence of water. Two significant changes in the
definition were included in the 1974 amendment to the act: in the
definitions of "flood plain" and "river bank". The term "flood
plain® was first defined as a 50 year flood plain, but the 1974
amendment changed it to a 100 year flood plain, or, in other .
words: . '

that land area adjacent to a river or stream or other

body of flowing water which is, on the average, likely to
be covered with flood waters resulting from g 100 year
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frequency storm. A 100 year frequency storm is one that '
1s to be expected to be equaled or exceeded once in 100
years; or may be sald to have a 1 percent probability of
being equaled or exceeded in any given year. (General
Laws, Section 2-1-20, as amended in 1974).

This amendment glves the Department of Natural Resources control
Oover a larger area than previously, since a 100 year floed plailn
covers a greater area than a 50 year flood plain. The definition
of "river bank" which was in the original act was: "that area of
dand within two hundred feet of the edge of any flowing body of
water and a twenty foot contour line drawn parallel to the stream
bed thalweg, whichever is closer™ (General Laws, Section 2-1-20,
as enacted). The 1974 amendment kept the requirement of 200 feet
from thée "edge of any flowing body of water™, as long as that body
of water has a wldth of ten feet or more. For any flowing body of
water less than ten feet wide, the river bank, for the purposes of
the act, extends only 100 feet from the edge. The alternative of
defining the bank as extending to the twenty-foot contour line drawn
parallel to the stream bed thalweg was dropped.

The 1974 amendment to the Fresh Water Wetlands Act also author-
ized the director "to determine which areas are to be known as wet-
lands and to maintain a map survey of the State of Rhode Island
that.-indicates the wetland areas" (General Laws, Section 2-1-20.2).

A listing of fresh water wetland areas has been drawn up and mapped
by the Department of Natural Resources on the scale of one inch to
one thousand feet. This inventory is not, however, all-inclusive
for the purposes of this act in that there may be fresh water wet-
land areas covered by the law that are not included in the inventory.

The act requires the approval of the Director of the Department
of Natural Resources before anyone (person, firm, industry, company,
corporation, cilty; town, municipal or state agency, fire district,
club, non-profit agency, etc.) can excavate; ‘drain; £ill; dump;
divert water flows into or out of; dilke; dam; divert; change; or
otherwise alter the character of any fresh water wetland. The
Director will deny approval 1f, in his opinion, it would not be in
the best public interest, or if the city or town council which has
jurisdiction disapproves within the 45 days provided for objectilons
(General Laws, Section 2-1-21 (a) ). The 1974 amendment to this
scetion expands it to say that if approval is denled by the Director
of Natural Resources or by the city or town, the landowner may-
petition the Superior Court to have the state, or the city or town,
acquire the land. If the court finds that the proposed alteration. .
would not essentially change the natural character of the land,
would not be unsuited to the land in the natural state, and would
not injure the rights of others, it shall determine the fair market
value of the land, as a wetland, and order the state or the city
or town to pay that amount to the landowner for compensation. If
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only the state denies the permit only the state need pay compensa-
tion; the same holds true for a town or city. If hoth the state
and the city or town deny the permit, then they share the cost
equally. If the state, or the clty or town, or both decline to pay
compensation, then the landowner may go ahead and alter the wetland
as iniﬁially requested (General Laws, Section 2-1-21 (b) as amended
in 1974). '

The major difference between the fresh water wetlands act, as
initially passed, and the coastal wetlands act was the provision for
payment of damages. As previously stated, the inclusion of this
damages provision is the major reason the coastal wetlands act was
never implemented, since the funds were never appropriated. How-
ever, the damages provision of the amended fresh water wetlands act
states that "any amount paid by the state hereunder shall be paild
from any funds in the treasury not otherwisc appropriated.” In
addlition, the state can decline to pay damages and allow the develop-
ment to proceed. While this wlll not preserve the wetlands 1t will
preserve the act even. if there are no funds to pay damages.

2. __The Taking Issue and the Fresh Water Wetlands Act

The New England River Basing Commission has suggested that this
provision is not going to bypass the taking issue, since the criteri
used to determine compensation are the same as those used by the
decision-making agency when first ruling on the application. The
suggestion of the New England River Basins Commlission seems to be
directed at the fact that the statute only spells out guidelines as
to what may be an overreaching of the police power under the act.

It ignores the fact that tradlitionally the question of what consti-
tutes an unconstitutional taking has revolved on a balancing test,
originally set forth by Justice Holmes in the landmark case of
Pennsylvania Coal Co. v, Mahon (1922) 260 US 393). The validity

of a police power regulation; that is, a regulation enacted for

the general health, safety or welfare, must be welghed against a
number of factors, the weeminent one perhaps belng the extent of
diminution of the value of the property. The preservation of wet-
lands is a laudable state objective and one by which the entire
state benefits, but if the burden of providing this beneflt falls
disproportionately upon the landowner then such an exercise of the
pollice power is unreasonable. This was the result reached by the
courts of Maine and Connecticut in the cases of Maine v, Johnson
(1970) 265 A. 24 711) and Bartlett v. Zoning Commission (1972)2 ERC
1684), respectively. While there have been court cases in Wisconsin
and California which have produced contrary results, it 1s more
probable that Rhode Island courts would follow the lead of other
New England state courts.#¥ '

¥ Since the above was written, the New Hampshire Supreme Court has
upheld that state's wetlands act, following the Wisconsin decision
which found a taking not to occur, based on the allowing of tradi-
tional (non-intensive) uses and on the harm to the public which
would result from allowing development.
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The Fresh Water Wetlands Act, as 1t 1s now written, impliles
that the Superior Court can refuse to award compensation if the
proposed alteratlon would essentlally change the natural character
of the land, would be unsulted to the land in the natural state,
and would injuro the rights of others. This 1is essentially a test
to see- 1f the Department of Natural Resources applied the correct
standards under the act. It does not address itself to the question
of whether the action or the act itself is an unconstitutional use
of the police power in that it constiltutes a taking without com-
pensation. A proposed alteration could change the natural character
of the land, but 1f its denial leaves the owner with no reasonable
use of the land 1t could still amount to a takling for which compensa-
tion is required. This Section 2-1-21 (b) of the Fresh Water Wet-
lands Act 1s essentially an expansion of the Administrative Pro-
cedures Act, Section 42-35-15 of the General lLaws, which .allows for
Judicial review of an administrative ruling. The only difference is
that the wetlands act section allows the state to buy the land 1f
1t cannot legally prohibit its development. The section 1s then,
in effect, a conferral of a sort of emlnent domain power, although
that 18 certainly not its intent.

Apparently, at least part of the intent of the amended section
was to prohibit the local government from denylng permits without
sufficient justification under. the guildelines of the act. While it
was not clear from the original act what standards the local govern-
ment was to follow under the act, the amendment makes 1t clear that,
at least for purposes of Section 2-1-21 (b), the local government
will be held by the Superior Court to the same standards as the -
state Department of Natural Resources. This is most probably the
standard to which they would always have been held. Judge Weisberger
on October 5, 1973, prior to the adoption of the 1974 amendment,
ruled, in the case of Mills v. Murphy. (Superior Court, Civil Action
File No. 73-1305):

that a city or town council cannot disapprove such an
application unless it fails to be consistent with the public
interest; and therefore, that the c¢ity and town councils are
controlled by the same general guldelines 1n the act as is
. the director. .

It is difficult to see how the court could have reached &ny othcr decision.
As the court pointed out, if the directive 1n the act for the local
government to apply the standards set forth in the act is not ex-
plicit, then it 1s at least implicit in the language of the act.
The 1974 amendment to the Fresh Water Wetlands Act makes this duty
more clear, and it makes clear the duty of the local government to
pay compensation if it violates these standards.¥

% Since the above was wrltten, the questlon of local standards has
been raised again in another Superior Court case. :
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Again, it must be noted that there could be a judicial deter-~
mination of an unconstitutional taking even with full compliance
with standards set forth in the amendment to the act. Thils remedy
was available to the landowner prior to the amendment, according
to Judge Weisberger: '"The Court is of the opinion that it (the
local government) has the obligation to construe the statute in
order to conform with constitutional principles if such construction
is possible® (Mills v.Murphy, supra).

When the case history of the requirement for compensation in-
dicates that a stricter standard must be applied then the one set
forth in this act, it naturally raises the question as to what 1s
the usefulness of this section of the act. The answer to this lies
in the value of the streamlining involved in thils section. Section
2-1-21 (b) makes the judicial appeal from a local decision under
the Fresh Water Wetlands Act the same as an appeal from a declsion
of the Department of Natural Resources, and in the case where both
the state and the city or town deny the permit there is only one
appeal to the Superior Court. A streamlined review process such as
this is especially useful in cases where there is concurrent state
and local jurisdiction, and it is especially relevant to the scope
of our ingulry here. In terms of streamlining, it is also often
useful to review application procedures, where both a state and local
application is needed, to determine if a one-step applicatlon pro-
cedure could also be initiated,

3. Application and Regulation Procedures under the Fresh Water
Wetlands Act

According to Section 2-1-22 of the Fresh Water Wetlands Act,
the Director of Natural Resources 1s to draw up and provide the
application form under the act. Prior to application, upon request,
the Director can make a preliminary determinatlion as to whether the
wetlands act applies. Any application must be accompanled by plans
and drawings of the proposed project, prepared by a professional
engineer. Upon recelipt of an application the Director must notify
all abutting landowners; the city or town council, conservation
commission, planning board, zoning board, and any other individuals
and agencles in any towns within whose borders the project lies
who may have reason in the opinion of the Director to be concerned
with the proposal; as well as any persons or agencles who wished to
be notified of all applications. The Director 1s to establish a
mailing 1list for this last purpose.

If the Director receilves any objections to the project within
45 days of the mailing of the notice of application, he must schedule
a public hearing and inform all objectors of the date, time, place,
and subject matter. He must also publish a notlce of the meeting
in a local newspaper. The act states that the Director must notify
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the applicant and any objectors of his decision within six weeks.
If a public hearing is held, it 1s pretty clear that the six weeks
begins from that hearing date. If a public hearing is not held,

it 1s not clear from the language in the act exactly when thils
period begins. Presumably it would be after the 45 day waiting
period after the Director mails his notices of the application.
This section should perhaps be amended to make the time periods
more clear. The permlt, if issued, remains in effect for one year.
A request for a renewal must be made 90 days prior to the éxpiration
of the old permit and must use the same form and procedure as the
original application except that there need be no new hearing if
the Director abterqlnes that it 1s not necessary.

If anyone violates Section 2-1-21 of the act; that is, if any
of the operations with respect to a fresh water wetland including
filling, draining, or excavating, are done without a permit, then
the Director of Natural Resources can issue a written cease and
desist order. In addition, he can order the violator to restore
the wetlands as much as possible or can have the restoration done
and hold this violator liable.. If an order is not complied with,
the Director may bring prosecutlion by complaint and warrant in the
District Court. In addition; the Director can obtain relief in
equity or by prerogative writ in the Superior Court whenever it is
necessary to carry out any of his duties under the act. A violation
of an order of the Director is punishable by a $500 fine and im-
prisonment for 30 days or both, and each day the violation 1s
repeated or continued is a separate offense (General Laws, Séetion
2-1-24). This penalties section was strengthened from the original
section (Secticn 2-1-23, repealed in 1974) to allow the Department
to issue, on the spot, written cease and desist orders. This pre-~
sumably makes enforcement of the act quicker and easiler.

4, . Evaluation of the. Fresh Water Wetlands Act

The Fresh Water Wetlands Act is currently fully operational.
Written cease and desist orders have been 1ssued where applicable,

and orders for restoration have also been 1ssued. As of this writing

there are also a few criminal actions pending against offenders
under the act. The enforcement provisions of the Fresh Water Wet-
lands Act are currently stronger than those of any of::the other
acts relating to coastal areas and wetlands, including the Coastal
Resources Management Act. Thils could be because of a greater state
interest in fresh water wetlands than in saltwater wetlands, but,
more probably, it results from the recent increased emphasls on
environmental protection (this 1s the latest significant amendment
to any wetlands act). In other words, it could be inferred that
the legislature is increasingly more predisposed to enacting strict
land use regulations for environmentally endangered land areas.
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The New England River Basins Commission has suggested that the
Fresh Water Wetlands Act could be improved by increasing the number
of staff bilologists and conservation officers to handle the grow-
ing number of applications; by establishing detailed standards and
criteria for wetland use and alteration through the development of
‘baseline inventory data to gulde both the Department and
‘the applicant; by reworking the provision for compensation which
has been discussed previously; and by providing that local tax
assessors must reassess any fresh water wetland, aquifier, etca,
to reflect any permanent restriction on the property.

The Department of Natural Resources feels that it currently
has sufficient staff to handle the applications. Detalled regula-
tions for wetland use and alteration have been develocped, and the
Department has no objections to the reassessment of fresh water wet~
lands for property tax purposes (it 1s likely that local governments
and assessors would have considerable objection). The suggestion
that the provision for compensation be further amended to deal better
with the issue of taking has not really been ignsidered by the '
Department of Natural Resources at this time.™~ This could be be-
cause of a misunderstanding cf the legal: issues involved.

The fresh water wetlands control program is yet another operat-
ing program dealing with a critical environmental area which must
be incorporated into a general critical areas program. This should
be done in such a way as to deal with or solve the problems facing
fhe current program, without losing any of the workabllity or
efficiency of the present program. The Fresh Water Wetlands Act
points up the need to develop a program which will provide compensa~
tion for landowners whose property is taken as a result of regulation
but only when there is a real taking involved. Any new land use
regulatory system must be built on and learn from the experiences
of existing programs.

¢.  CONSERVATION AREAS

The designation of conservation areas as critical areas of
statewlde concern is misleading because the definition of conserva-
tlon areas, for the purposes of this report, includes some areas
which are more recreation-oriented than conservation-oriented.

The definltion also does not include areas such as wetlands which
could certainly be categorized as conservation areas but have been
included in another, more specific category . such as fresh water wet-
lands or watershed areas. The conservation area designation is
therefore a catchall, encompassing areas which are presently being
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maintained, or should be maintained, in their natural state. It
includes some state-owned open space areas under the jurlsdiction

of the Department of Natural Resources, areas of significant natural
interest, and apudubon properties. The range of land ownership ex-
tends from state-owned land to land owned by private conservation
organizations to land owned by private individuals. These areas

are critical because of their value as wildlife preserves, recreation
areas, or, areas where the natural features of the land are so im-

portant or unique that the area should be preserved in 1ts natural
state,

The designation of these areas as critical envisions two types
of control. The first 1s the drawing up of guldelines for the
preservation of the actual area, such as a place of significant
natural Interest. The second type of control is the drawing up of
guidelines to insure that the land use of adjacent areas is com-
patible with the conservation area. This second type of control is
needed to insure that the quality of the conservation area 1s not
destroyed by nearby development. This is not to say that all develop
ment should be prohiblted in these adjacent areas. Such a restrict-
lon would often not be necessary and would be impossible to defend
against an argument of an unconstitutional taking, whether the re-
striction were imposed by the state or the local government. In-
stead, only development which would not endanger the value of the
conservation area should be permitted. The eXtent of the develop-
ment allowed would depend upon a number of factors. Preeminent
perhaps 1s consideration of the use of the conservation area. An
area used for recreation would be compatible wilth more varied land
uses than would a wildlife sanctuary. Low-density residential uses
would probably have the least impact upon conservation areas, but
. certaln types of commercial or industrial uses might also be com-
patible, if strictly controlled.

The exlsting land use controls over these areas range from
virtually total private control to total state control. The private
control exiscs with respect to the Audubon Society's wildlife refuges
and natural areas. This land is, of course, subject to local zoning,
but since the land 1s held as open space there is no danger of de-
velopment. There are currently seven wlldlife refuge areas in Rhode
Island and twenty-five open space areas owned by the Audubon Society.
The refuge areas; besides providing sanctuary for wildlife, also
are used for environmental education programs and some low-intensity
outdoor recreation. The open space areas are generally unsultable
for- public use, and the chief objective is usually to maintain land
in its natural state, sometimes to act as a buffer zone against
development in certaln areas. The Cocumscussoc Brook Reserve is
an example, being next to a state park. Needless to say, there 1s
no need for the state to exercise control over such areas, since
their preservation as open space 1is assured as long as they remain

24



- - =

HE T G N A N D T O e

under the control of the Audubon Soclety. However, some of these
areas are very small, iIn some cases only three acres. The control
of adjacent land use is necessary if thelr value as open space or
refuge areas is to be preserved. The refuge and open space areas
are maintained by the Audubon Soclety for the benefit of all citil-
zens. The state therefore has a valid interest in insuring that

the benefits which these areas provide to Rhode Islanders, at no
cost to the state, are not lost because of unwise land use planning.

In 1972 a Rhode Island natural areas survey was completed.19
Part of a reglonal study coordinated by the New England Natural Re-
sources Center, the project was prepared in this state by the
Audubon Society of Rhode Island. Its purpose is to "assist in the
preservation of natural features which may be threatened by commer-
cial and industrial development or by environmental forces".20
The report does not put forth any program to regulate these areas.
Rather, 1t ldentifies, describes, and evaluates a total of 219 areas.
The report suggests that these areas could be included in the U.S.
National Register of Natural Landmarks or that a state reglster of
significant natural sites could be established. (It should be noted
that entry on the National Reglster of Natural Landmarks imposes no
control over the privately owned areas but only assists in their
preservation if the landowner desires the assistance.)?l The in-
clusion of the significant natural sites within a statewlde system
of critical area regulation would aid in preserving the integrity
of these areas. The regulation could be carried out in the same
manner as regulation of historic places. The value of these areas
to the state for conservation, scientifiec, and aesthetie purposes
cannot be disputed. Whether they can be sufficiently preserved
through a regulatory system based on zoning principles is not certair
but in the absence of leglslative appropriations for their acquisi-
tion it is better than no control at all. Of course, without the
willingness of the state to pay compensation, any regulatory guide-
lines must leave the owner with some beneficial use of his property.
Perhaps it is in_this situation that a system of transferable de-
velopment rights22 might be consldered in order to provide an 1ln-
centive for thz preservation of significant natural areas.

The final classification within this general category of
conservation areas, besides Audubon properties and "natural areas,"
is that of the state management areas. The Department of Natural
Resources has the broad powers:

to supervise and control the protection, development, planning;
and utilization of the natural resources of the state, such
resources including (but not limited to) water, plants, trees,
soil, clay, sand, gravel, rocks and other minerals, air,
mammals, birds, reptiles, amphibians, fish, she%lfish, and
other forms of aquatic, insect and animal life.
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The Department of Natural Resources includes (among others) a
Divislon of Parks and Recreation with responsibility for the opera-
tion and maintenance of parks and recreation areas; a Division of
Fish and Wildlife, with responsibility for administration of hunting.
fishing, and shell fisheries, as well as the preservation of wet-
lands, marsh lands, and wildlife; a Division of Planning and Develop-
ment which carries out the functions of the Department related to
planning, programming ; acquisition of land, and engineering studies;
and a Division of Forest Environment, which carries out those
functions "relating to the administration of forests and natural
areas, including programs for utilization, conﬁervation, forest fire
protection, and improvements of these areas."? A1l of these divi-

sions therefore have a concern in the control of the state manage-
ment areas. In places such as the Arcadia Management Area, which
has recreational, forest, and wildlife conservation areas, the Divi-
sion of Parks and Recreation as .well as the Division of Fish and
Wildlife and the Division of Forest Environment have an interest in
the management.

In addition to these general powers and dutles of the Depart~
ment of Natural Resources under Section 32-1-2 of the General Laws,
the Department has authority to acquire lands for parks, recreation
grounds, or bathing beaches by purchase, gift, devise, or condemna-
tion. The funds for this acquisition are supposed to come from an
annual appropriation by the legislature. The leglislature has never
appropriated monles for this; but Sectlon 32-1~11 of thls same act
sets up "the recreation area development fund" which allows for
50 percent of all user and concession fees collected from any state
owned beach, park, or recreatlon area to be deposited in the fund.
This section has been somewhat eroded by Section 42-17.1-9.1 of the
General Laws, enacted in 1973, which authorizes the Department of
Natural Resources to charge parking fees at state beaches. Annual-
fees collected by this system are to be retailned by the state. and
used. for the maintenance, improvement, and acquisition of beach A
facilities. All other fees (dally fees) are to be distributed one-

quarter to the municlpality and three quarters retainéd by the state.

This section was enacted later than Section 32-1-11 and thus super-
sedes it for purposes of beach acquisition. Presumably "the recrea-
tion area development fund" is still effective for park and recrea-
tion areas other than beaches. The major question involving Section
42-17.1-9.1, although not of the greatest impact for the purposes

of this report, is to what extent these fees can be used for the
acquisition of barrier beaches, on which, presumably, no parking
facilities or intensive recreational use would be encouraged. In
other words,  the fund is for beach facilities and not for conserva-
tion areas. If this fund can be used to acquire barrler beaches,
however, largely for conservation purposes, it would provide a .
source of funds to the Coastal Resources Management Council if their
regulations were held to be an unconstitutional taking of property.
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This provision would strengthen the Coastal Resources Management Act.
As of this writing the fund has not been used for such purposes, and

‘the question of whether this 1s an appropriate use of the fund has

not yet arisen-

Some barrler beaches have been acquired under the "Green Acres

Land Acquisition Act of 1964." Under the act the General Assembly
found that:

Providing land for public recreation and the conservation
of natural resources promotes the public health, prosperity
and general welfare, and is a proper responsibility of govern-
ment.

The act provides that the Director of Administration "or hils desig-
nated representative"20 shall use the funds appropriated by the act
to acquire lands for recreation and conservation purposes and to

make grants to assist local units to acqulre such lands. Since that
time, the Department of Natural Resources has been designated_as the
agency responsible for carrying out the purposes of the act.27 The

act gives the Director the power of eminent domain to carry out the
purposes of the act. Although through bond issues a number of con-
servation and recreation areas were acquired under the act, both

by the state and citles and towns, there are currently no remaining
uncommitted funds to carry out the progran,

"There is, obviously, no need for additlionzl state control over
open space areas which 1t already owns and manages; and the Depart-
ment of Natural Resources 1s probably the appropriate agency to
maintaln control over these areas. However, state management areas,
like the Audubon refuge and open space areas, are susceptible to
degradation from the unwise use of adjacent land. For this reason
some guidelines for development should be set up by the state, after
considerable input from the Department of Natural Resources;as to
what types of development might adversely affect the management
arecas. The quality and degree of development near state open space
arcas 1is of critical concern to all the citizens of the state.
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D. - HISTORIC AREAS

The need for preservation 1s not limited to the natural environ-
ment. The preservation of historic buildings and areas 1s important
if the citizens of the state are to -appreciate social and cultural
heritage. In 1968 the legislature created the Historical Preserva-
tion Commission, finding that:

the historical, architectural and cultural heritage of
the state of Rhode Island should be preserved as a part
of our 1ife to enrich the experience of present and future
generations, and that the continued expansion of urban
development thregtens the existence of our historical sites
and structures.< .

In addition, the legislature found in an earlier act that: " the
preservation of structures of historic and architectural value is
hereby declared to be a public purpose . . . ."29 There is a

strong argument to be made.for the iIntent of the . legislature to
exerclse some control over the preservation of historic areas and
buildings, and therefore a strong argument for the inclusion of
historic areas and sites in the state's designation of critical
areas. :

1. Historic Area Zoning

The first ection by the Rhode Island legislature dealing with
historic areas was .the Historlc Area Zoning enabling act, passed
in 1959. This law was enacted in order to:

(2) safegucrd the heritage of such city or town by
preserving a district in a city or town which reflects
elements of 1ts cultural, social, economic, political
and architectural history; (b) stabilize and improve
property values 1n such district; (c)  foster civic
beauty; (d) strengthen the local economy; (e) promote
the use of historic districts for the education, Bleasure
and welfare of the citizens of the city or town.3

These purposes were to be accompllished by authorizing citles and
towns to establish historlic districts and historic district com-
missions. Once a district is established "any construction, altera-
tion, repalr, moving or demolltlon affecting the exterior_appearance
of a structure" requires the approval of the commission.31 If the
commission determines that the destruction or alteration of the
structure would be a great loss to the city, town, or nation it

must attempt to work out with the owner an economically feasible
plan for 1tspreservation.32 This clause appears to be ailmed at the

problem of preventing an unconstitutional taklng of the property by
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over-restrictive regulation. It gives the municipality the flexi-
bility to work out compromises with the landowner. To the extent
that it works, it most probably works in favor of the landowner.

- It is further reinforced by the language in the same section which

allows the commission to issue approval if "retention of such
structure would cause undue financial hardship to the owner.”

In addition, the commission can approve an application if

its denial would not be in the interest of a majority of the commu-
nity or if the retention of a structure is a deterrent to a major
improvement of substantial benefit to the community. If a historic
district commission fails to act within 45 days on an application

it shall be deemed approved unless a flnding 1is lssued that more
time is needed for consideration of the applicationa33 As of this
writing seven cities and towns 1in Rhode Island have enacted historilc
district zoning, and six have been authorized to establish a 1list of
historic structures %nd to regulate them in the same manner as
historic districts.3

2. Historical Preservation Commission

Another Rhode Island statute, Chapter 42-45 of the General Laws,
established the Historical Preservation Commission in 1968. This.
act was partly in response to the Natlional Historic Preservation
Act of 1966. Through it the state became eligible for the 50 percent
matching grants provided by the federal government for survey and. :
planning and for acquisition and development projects for the purpose:
of historic preservation. The only control over land use was thrcugh
the federal act, which provides for the advice of the state historlcal
preservation commission to a National Advisory Council, if a project
involving federal funding would alter or destroy any site on or
eligible for the National Register of Historic Places This is a
rather limited control in terms of land use.

However, in 1974 the General Assembly passed amendments to the
Historical Preservation Commission act which give 1t more control
over certaln land use decisions. One amendment lncreased the size
of the Commission from thirteen to fifteen and required that other
professionals be included on 1t,35 but the most important, .from a
land use control standpoint, is the amendment to Section 42-45-5 (b)
of the act, spelling out the powers and duties of the commission.

It requires that the state, a city or town, or any subdivision or
agency of either cannot fund or license any activity which mayalter a
site 1ncluded in the state register of historic places without
first getting the advice of the Historlical Preservation Commission.
The state register would include historical places deemed to be of
state importance.

It should be noted at thls point that there are over 180 entries
from Rhode Island on the National Reglster of Historic Places.
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Entries and nominations for the Natlonal Register are presently
being incorporated in the Statewide Planning Program's Environmental
Inventory. The state reglster will be activated pursuant to the
1974 amendment to the Historic Preservation Commission Act which
provides for limited protection for state historic landmarks. In
addition, in the updated state historic preservation plan now being
prepared, there 1s an inventory of over 2,200 historic sites, in-
cluding entries in the National Reglster and some sites which
would be entered in the future state register. Thils inventory 1s
being continually expanded as the statewlde survey of the Rhode
Island Historical Preservation Commisslon proceeds.

The 1974 amendment to the Historical Preservation Commission
Act also states that advisories rendered by the Commission shall be
followed unless there are compelling reasons for not doing so, in
which case the matter is submitted to the Governor for final deter-
mination. The advice of the:Commission 1s therefore more than just
advice. It i1s more in the: form of a directive which can only be
disobeyed by showlng good cause, as determined by the Governor.
This amendment then glves the Historlical Preservation Commission,

an agency of the state, a say in local licensing and funding matters,

possibly extendlng into the realm of zoning and bullding permits.
It is an incursion into local autonomy probably as great as any
statewlide monitoring of critical areas would be. It is, therefore,
an 1mportant precedent .

, Under the "Antiguities Act" of Rhode Island enacted in 1974
for the identification, interpretation, preservation, and protection

of the state's archaeological resources, the Historical Preservation

Commission can designate an archaeological site or the site of an
underwater historic property as a '"State Archaeological Landmark."
If the site 1s privately owned, the written consent of the owner 1s
required for designatlion. -Once a site 1s so designated, no one may
conduct field investigation activitlies or exploration or recovery
activities without first getting a permit from the Commission and
complying with the provisions set out in the preceding section of
the act. On private property the written consent of the landowner
must also be obtained. The act provides for greater protection of
historically or archaeologically valuable state-owned property and
for control of any activity assisted or licensed by the state. The
Historical Preservation Commission can condition the transfer-of
real property owned by the state or its agencies upon such covenants
or deed restrictions as will 1limit the future use of the property

to protect the archaeological or anthropological resources. Fallure
to obtain a permit required under the act is a mlsdemeanor.

With-reSpect”td historical and archaeological properties as

potential critical areas, these existing laws already give the state
a limited control over the area. At this point it 1s only necessary
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to make note of the control. Since this control is largely a result
of recent amendments, the effectiveness of the control cannot yet

be evaluated. A discussion of how this control, like others, can
incorporated into a more streamlined and efficient system follows

In a later section of this report.

E. WATER SUPPLY AREAS

If the state of Rhode Island has a valid interest in regulating
the fresh and salt water wetlands of the state for the general
health, welfare, and safety, then surely It has an interest in over-
seeing the water supply areas in the state which provide drinking
water for the inhabitants of the state. It is estimated that
slightly more than 95 percegg of Rhode Island's population is served
by public water facillties. The state therefore has a strong
interest in seeing that 1ts water resources are adequately protected
and developed. For this reason the legislature, in 1967, formed
the Water Resources Board. The act declared that:

(¢) The character and extent of the problems of water
resource development, utilization, and control and the
widespread and complex interests which they affect demand
action by the government of the state of Rhode Island in
order to deal with these problems in a manner which
adequately protects the general welfare of all the ciltizens
of that state. . ’

Prior to the establishment of the Water Resources .Board water supp.
in the state was strictly a local concern. Local governments made
arrangements among themselves for the creation of reservoirs and
water supply systems. The citlies and towns also formed water supply.
boards and water departments to deal with water supply. .Section
39-15-1 of the Rhode Island Genecral Laws gilves any municipality
the power to enter into a contract with any person or corporation to
supply its water. The town or the person or corporation bound to
fulfill such a contract “may take, condemn, hold, use and permanently
appropriate any land, water, rights of water and of way, necessary
and proper to be used in furnishing or enlarging any such water
supply . . . ."

In addition to this in 1945 the General Assembly passed leglsla-
tion entitled "An Act tg Furnish the City of Providence with a
Supply of Pure Water."3 The act authorized the city to acquire by
condemnation about 16,000 acres of land on the north branch of the
Pawtuxet River to construct a water supply facility. 1In addition
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to the water area of the reservoir itself land outside of the
"flowed area" was condemned: .

for protecting and preserving the waters in such
reservolr or reservoirs and the waters of said river
branch and its tributaries flowing thereto from
pollution and from the deposit therein of any matters
which would reduce the quality or value of any of such
waters as a potable water supply, and for carrying out
the purposes, directions and requirements of this act.

The Providence Water Supply Board currently supplies a number
of clties and towns 1n the Providence metropolitan area with water,
and there are plans to expand its service area across Narragansett
Bay.

This increased demand for water also prompted the creation of
the state Water Resources Board. The Board consists of nine members.
Five represent the public and are appointed by the Governor, two .
of whom are affiliated with public water systems in Rhode Island.

The remaining four members are the Director of the Department of
Natural Resources, the Director of the Department of Community
Affairs, the Director of the Department of Health, and the Chair-
man of the Joint Committee on Water Resocurces. 39 The Board has

the power to acquire sites, appurtenant marginal lands, dams, waters,
water rights, rights-of-way and easements for reservoirs, pipelines,
aqueducts, pumping stations, filtration plants and auxiliary struc-
tures. It has the power of eminent domain, except that it cannot 40
acquire property used by any municipality for water supply purposes.
The Water Resources Board has the power to construct water reservoirs
and wells, but it may also lease sites to any municipal agency or
special district to construct or administer water supply facilities.
Any lease authorized B{ the Board must be:approved by the State
Properties Committee. v . . _

‘To date the Water Resources Board has functioned more as a

planning and land acquisition agency than as a development agency,.and )

it 1is currently unresolved whether the development of the proposed
Big and Wood Reservoirs will be carried out by the Board or by the
Providence Water Supply Board. The other duties of the Water Re-:
sources Board include long-range planning for major water supply
systems, providing for cooperation between state and municipal
agencies and departments; making loans to publicly-owned water supply
agencies; and providing for the registration of any person Br firm
engaged in drilling or constructing wells within the state. In
addition, the Water Resources Board must approve plans for the devel-
opment, extension, or enlargement of a municipal or district water
supply system except for the extension of supply mains or pipes with-
in thé municipality or district.43
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The Water Resources Board has a considerable role in the devel-
opment of new water supply systems within the state, but there 1is
presently no state control over existing water supply systems except
for the powers and duties conferred upon the Department of Health
under Chapters U46~13 and 46-14 of the General Laws of Rhode Island.
These chapters have to do with the contamination of drinking water
and the drinking water supply. There is no state control of devel-
opment of the areas surrounding water supply systems; either ground
or surface,other than those immediately adjacent land areas acquired
by eminent domain which economics dictate to be the least amount of
land area as possible for "protecting and preserving the waters."
There is a need for the state td& exercise control over development
which could potentially damage public water supply systems. Water
supply systems epitomize the type of development which has more than
local interest. While the methods of cooperation among local govern-
ments and of coordination and planning by the Water Resources Board
have been sufficient up to this time, the need for comprehensive
planning and statewide monitoring of development requires some state
control over water recsources and related land areas. Reservoirs
and aquifers which are currently in rural areas could be under
development pressure in the future. The proposals for allowing
recreational use of reservoirs could further intensify this pressure
for surrounding development. There are currently no municipalities
which provide for special zoning around water supply areas, like
that permitted around airports. However, the state zoning enabling
act provides that a neighboring city or town which has a public or
quasi-public water source or a private water source suiltable for
use as a public water source,

within one thousand feet of an area that might be
affected by any such proposed ordinance or amendment or
appeal of any such existing ordinance, or by any pro-
ceedings before the zoning board or board of review of
any adjoining city or town shall be entitled to due ’
notice of such proceeding and shall be a party in interest
in all such proceedings and shall have the same standing
and rights of appeal as a landowner, entitleg to such.
notice, who 1s located in such city or town. i

This section shows that the state has recognized the potential
regional effects of land use in areas surrounding water supply
sources, but this provision 1s more a negative control than a posi-
tive land use planning toocl and often would only come into play
after signiflcant actions had been taken to change the zoning,
adding to the difficulty of successfully challenging the proposed
change. This section in the zoning enabling act also reflects the
need to control the use of land 1n an area larger than that which
may be acquired by eminent domain. In Rhode Island; the general
rule is that 400 feet around any ground water supply will be acquired
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for the protection of -that supply. This distance varies for surface
water, but the point can still be made that the state has already
recognlized that land use of an area greater than that actually
acquired for a water supply should be subject to some control. The
only question Is what form this- control should take.

The control of land use in areas around water supply sources
1s an especlally important issue in Rhode Island. The Rhode Island
Water Resources Board has already acquired the land for major water
supply systems (the proposed Big River and Wood River Reservoirs),
and, as suburban development spreads into existing reservoir areas
such as around the Scltuate Reservoir and into areas adjacent to
ground water supply areas in Washington County, the need for land
use control of areas related to water supplies becomes even more
critical.

The state needs to exerclse control over these areas not to
prohibit development but to provide that the necessary studies are
done to insure that development does not occur in areas where, for
example, soil erosion could occur which would have a detrimental
effect upon the water supply.  The incliusion of water supply areas
in a critical areas control system is therefore a necessity.

r. HIGHWAY INTERCHANGES

_ In considering critical areas of statewide concern, the high-
way Interchange area 1is often overlooked. While certeinly in a
different category than a fragile wetland, the interchange never-
theless has important ramifications in .the development and use of

land in the area. The tgprm "highway interchange" refers to the
controlled access points on any major divided highway. Those high-
ways where access 1is not limited or controlled present other prob-
lems = which are better dealt with at the local level; the problems
are more of safety and visual quality than of areawide development
patterns. The controlled access highway interchange areas are of
critical statewide concern because of the state's planning and
economic interest in them. It is a policy decision which rests with
the state as to where these interchanges willl be placed, and it 1s
state and federal funds administered by the state which build these
interchanges. There is, therefore, a strong public policy argument
for some control over the development of the surrounding area to:
insure that the state's investment is protected and that the develop-
ment policy which dictated the placement of the interchange is not
undermined by local governmental action or lnaction. . This need for
state control 1s greatest in new interchange areas in rural areas;
since most, of the development of a highway interchange area occurs
within a few years of the construction of the interchange.
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The problems associated with highway interchanges are twofold.
The first and most obvious is the safety factor assoclated with a
highway interchange. The interchange area must be designed so that
traffic can enter and exlt smoothly and safely and also so that
drivers are not distracted by buildings and signs too close to the
interchange area. The justification for state regulation in thils
area 1s, of course, the public safety. The legislative declaration
of policy in regulating outdoor advertising stated that:

In order to prevent unreasonable distraction of operators
of motor vehicles, to prevent confusion with respect to com-
pliance with traffic lights, signs, signals and regulations,
to promote the safety, convenience and enjoyment of travel
upon highways within this state and to protect the public
investment therein, to preserve and enhance the natural
scenic beauty or aesthetlc features of the highways and ad-
Jacent areas, and in the general welfare of the people of
this state, the general assembly declares 1t to be the
policy of this state that the erection and maintenance of
outdoor advertising in areas adjacent to the rights-of-way
of the interstate and primary systems within this state

shall be regulaﬁgd in accordance wilth the terms of this
chapter . « . .

State regulatlion in this area is, therefore, nothing new or innova-
tive. Laws or regulations to fulfill effectively this leglslative
purpose would be new, but the justification has already been es-
tablished.

The second problem associated with highway interchanges 1s the
regulation of development in the area surrounding the interchange.
A highwax interchange has been called the "front door to the com-
munity."7 Often the local communlty has zoned all of the land
around an interchange as commercial or industrial, resulting in the
crowding together of stores, gas stations, motels, and industrial
sites around the interchange. This not only causes traffic con-
gestion in the interchange area, with its resultant safety hagzards,
but it also cuts off access to the interior land and thus actually
impedes the development of the region.

Since the problems of interchange areas are twofold, it is not
surprising that a twofold approach is needed to their solution.
The safety of the interchange should be preserved by strict regula-
tions governing signs, curb cuts, and bulildings which could be
potential safety hazards. The utilization of the land accessible
by the interchange can be accomplished by Implementing planning
guidelines which allow a variety of uses, such as 1ow—densitx
residential and industrial uses adjacent to the interchange. 8 The

state, having the necessary planning skills at its disposal, can
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most easlly and efficiently develop these guildelines and has the
greatest 1lnterest in doing so, 1n order to assure that its highway
tax dollars provide benefits to the citizens as a whole. The state . .
has already enacted some legislation dealing, at least implicitly,
with highway interchanges. These three acts, all enacted in 1966,
were passed in response to federal programs. Probably the most
applicable to interchange problems is the act previously cited,
dealing with outdoor advertising in areas adjacent to highways.

The act states that:

No outdoor advertising shall be erected or maintained
within six hundred sixty feet of the nearest edge of the
right-of-way and visible from the maln-traveled way of
the interstate or primary highways in this state . . ._.49

However, its effect 1s severely restricted by the exceptions allowed.
The exceptions include: signs advertising the sale or lease of the
property upon which they stand; signs advertising activitles con-
ducted on the property upon which they are located; signs on areas
zoned as 1industrial or commercial; and signs located on areas not
necessarily zoned but used for commerecilal or industrial purposes.50
It does not take a legislative analysis to see the limitations
which these exceptions impose on the act. 1In additlon, the act
provides. that the Director of Transportation pay compensation to
any person who incurs damages from the taking, by virtue of the
act, of any sign or of the right to erect a sign on the property,
provided the sign was in existence prior to the act or lawfully
erected after the act. Here again, as in the Coastal Wetlands Act,
the effectiveness of the act 1s limited by the lack of funds to

pay damages. It is safe to say that few signs have been taken down
as a result of this act. Thils act could be expanded, and the ex-
ceptlions tightened, so as to prohibit the erection of any structure

within 660 feet of any highway, or, at least, of major interchanges;

and many of the exceptions, especially those having to.do with
commercial and industrial zones; could be eliminated. As . for the
provision for damages, thls is needed only for the removal of exlst-
ing signs. If there are not sufficient funds to pay these damages,
the existing signs and structures could be allowed to continue as
nonconforming uses and phased out or paid for when the funds were
avallable. 1In short, the act could be considerably expanded with-
out infringing upon basic constitutional rights. The 'restrictions
which the 660 foot clause would impose could only be deemed to be
an . unconstitutional taking if they left the owner with no reasonable
use of his .1land. There are, conceivably, situations where this -
might occur. To avold such a situation a clause would be inserted
in the act, like the amended section 2-1-21 (b) of the Fresh Water
Wetlands Act, whereby the Director of Transportation could decline
to pay compensation, and the landowner could develop as he origi-
nally intended. Perhaps even better would be a clause allowing the
Director of Transportation and the landowner to reach a compromise
agreement 1if the enforcement of the act would appear to deprive the
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landowner @f all reasonable use of his property.

An act related 1n scope and intent to the Outdcor Advertising
Act is the Junkyard Control Act, also passed in 1966. It was -

" enacted to promote the "public safety, health, welfare, convenience

and enjoyment of public travel, to protect the public investment 1in
public highways, and to preserve and enhance the scenic beauty of
lands bordering public highway-. . . ."51 Under this act it is un-

“lawful to establish, operate or malntain a junkyard within one

thousand feet of the nearest edge of the right-of-way of any inter-
state or primary system. Like the Outdoor Advertising Act, the

- Junkyard Act has important exceptions. A junkyard is excepted if

it is screened in such a way as not to tevisible from the highway; 1if
it 1s located in an area zoned for industrial use or an area used
for industry; or if it is not visible from the highway. If the
Junkyard is lawfully in existence, the Director of Transportation
has the authority to screen 1t on the highway right-of-way or areas
acquired for that purpose. If the screening of the junkyard is not
feasible, the Director can acquire the land the junkyard is on. A
viclation of the act is a misdemeanor. Apparently, a few junkyards
have been screened under the act.52 However, other than allowing
the Director of Transportation to screen the junkyards, the act
cannot be very ceffectlive because of the exception. of industrially
zoned or used property. Most junkyards are bullt on such property;
some municipalities, llke Providence, only allow junkyards in
industrial zones. While the problem of Jjunkyards in interchange
areas 1s not one of great magnitude, the Junkyard Act does illustrate
how a land use control act can be drawn to be virtually useless for
the purpose for which it is intended.

The last act related to land use control around highways 1s
entitled "Scenic Enhancement and Facilities, Federal-Aid Highways."
The act gives the Director of Transportation the power to acquire
land, by eminent domain i1f necessary, for the preservation of scenic
beauty and the establishment of safety rest areas along federally-
alded highways. Under this program, ten sites have been acquired,
and one highway has been 1andscaped.53 The act has very little
relation to the problems associated with highway interchanges. As
was previously stated, the problems involving interchanges are two-
fold: that involving the safety of the interchange; and that prolem
involving the regulation of development to maximize the usefulness
of the interchange. Both of these are issues in which the state
has a valid interest. In fact, there is considerable overlap with
these two problems. An interchange which makes the most efficient
use of the land would alsc tend to be the safest. The state has an
Interest not only in providing for the safety of its ciltizens, but
also in getting efficiency from its highway lnvestment. Unplanned
highway interchange areas, very often, are not only ugly, but they
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are also an inefficient use of land. If the state has the authority
to determine the highway location, it has a duty to see that 1ts
purposes are not subverted by inefficient and ineffective local
‘controls.. The way to institute control is to strengthen state laws
designed to promote highway safety, such as the Outdoor Advertising
Act, and by drawling up state guidelines for local control of inter-
change area planning. This would insure the uniformity of regula-
tions needed for the efficient and safe use of the highway, but it
would still allow for some deviation where local characteristics
require it. The mechanism for state and local interaction will be
discussed in a later section of this report.

G. AIRPORTS

The statewide transportation implications of highway inter-
changes are present to an even greater degree in the considerations
of airport siting and zoning. Airports, especially T.F. Green
Airport in Warwick and the four other state-owned airports in Rhode
Island, benefit and are used by the citizens of the entire state.
Thelr development, and the development of adjacent areas, while
certainly affecting the local area, also has an impact upon the
entire reglon in terms of economics, population density, and the
volume of traffic present. Typically the agency which operates the
airport (in Rhode Island, the Airports Division of the Department
of Transportation, pursuant to Sec. 42-13-2 (f) of the General Laws)
has no jurisdiction over land use planning and controls outside the
boundary of the airport. Moreover, "an alrport, beyond the benefits
it brings to the community as a transportation facility and a local
industry, also becomes a significant factor in the determination
of real estate values in adjacent areas."54 The effects of an air-
port clearly extend beyond its boundaries, or even beyond the land
immedliately adjacent to it. The preliminary draft of the State
Airport System Plan proposed that the Department of Transportation,
in conjunction with the communities concerned, develcp an Airport
Environs Plan which would deal with, among other things, the feasi-
bility of acquiring property or noise easement rights in areas
affected by intolerable or unacceptable nolise; and the establishment
of zoning, building codes, and other land use controls to prevent
any Increase in residential population or other noise-sensitive land
uses within areas which are severely affected by noise.”?® These
proposals deal with the relationship between the airport and the
community in which it is located. This relationship was recognized
by the General Assembly in 1946 in the creation of the "airport
zoning act. 156 This legislation was enacted mainly to deal with the
hazards involved with airports. It authorized the Division of
Aeronautics, now the Airports Division of the Department of Trans-
portation, to formulate approach plans for airports, and it gave to
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"every political subdivision having an airport hazard area wholly
or partly within 1ts territorial limits" power to enact airport zoning
regulations forMairport hazard arecas" specifying the land uses
permitted and regulating the heilght to which structures and trees
may be erected or allowed to grow.57 If the airport 1is located in
more than one political subdivision, or if the airport hazard area
1s, then jolnt zoning boards may be created by the political sub-
divisions involved.58 ' The act does not require airport zoning but
only gives local governments the power to zone for alrport hazard
areas 1f they so desire. Currently, only two Rhode Island communi-
ties have used the alrport zoning enabling act. There are no state
standards and no state review of local airport regulations, and
applications and appeals are processed through local agenciles(ad-
ministrative agencies and boards of appeals), except that there 1s

a right to judieial review in the Superior Court under Section 1-3-27

The scope of this act 1is therefore extremely limited in terms
of the regulation of a critical area. It recognizes the relationshi:
between the airport and the local community only in terms of safety
hazards; and if an adjoining community is outside the airport hazard
area, it has no control whatsoever over planning and development.
Moreover, there 1s no real continuing cooperation between the air-
ports division and the local community. As pointed out in a report
by the Planning Department of the City of Warwick, home of T. F.
Green State Airport: "the land use control provision (of the air-
port zoning act) is no different than the general zoning section in
that the City has a right to zone for compatible uses. Therefore,
in the absence of any specific land use control technique for alr-
ports the City can only impose height restrictions. Simply zoning
for non-residential uses around the alrport has not succeeded becaus
the airport's expansion has now reached a point where residentlal
zones are now abutting the alrport boundary."59 -Warwick also notes
that its airport zoning becomes even more ineffective when it 1is
unable to have any input into the airport planning process.

There is, then, the need for more efficlent and responsive air—
port planning, for an airport and its environs. This planning must |
balance the needs of the state with those of the surrounding communi
or communities. Clearly, the local government acting alone cannot
accomplish this, nor can a state agency. FEach has it own priorities
which are often at odds with the others'. What is needed here, as
in the highway interchange area, is a two-tiered system which sets
minimum standards to accompliish state purposes, but which also
allows for local input in order to adopt any plan to the local com-
munity's needs. The purpose of such a system 1s, of course, to
provide for the public health, safety, and welfare. The problems
involved with height restrictions; noise and air pcllution control;
providing for compatible land uses; and providing for thoughtful
and effectlve alr facility planning are problems which neither the
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state nor the local government can deal with alone. Agaln, a two~
tlered planning system whlich incorporates the obJectives of both
the state and the local government is the answer.

H. PUBLIC TRANSPORTATION FACILITIES

A The public translt element of the State Gulide Plan was adopted
by the State Planning Council in 1969.60 The plan recommended the
construction of new public transportation facilities; improvements
to the existing service provided by the bus transit and commuter
rall transit systems; and the acquisition of privately-owned transit
companies to insure that their service 1s not lost. According to
the plan, the major obstacle to the development of the public transit
system 1is the difficulty in attracting passengers. The automobile
is currently, and wlll probably continue to be, the principal mode
of transportation for most Rhode Islanders. The spread of population
to the outlying suburbs 1In a low-density development pattern makes
the automobile the most convenient, and the cheapest, method of
transportation at thils point. However, expected energy shortages
or, at least, the lncreased cost of fuel, along with the environmental
problem attendant with extensive use of automoblles, makes increased
public transportation a near-necessity.

The General Assembly recognlzed this need for public transporta-
tion when it egacted, in 1964, the Rhode Island Public Transit
Authority Act. 1 The Transit Authority was empowered to acqulre
all or part of any mass motor bus passenger transportation system
which has filed a petltion with the public utlilitles administrator
to discontinue service, if the Transit Authorilty dgtermines that it
is in the public interest to continue the service. 2 The Authority
has the power to "acquire, purchase, hold, use and dispose of any
property" as well as lease or mortgage any property necessary to
carry out the purposes of the act.03 The Authority also has eminent
domain power. In addition to the land use powers of the Transit
Authority, which are minimal, the Department of Transportation, as
a result of the 1970 reorganization, has the power to"plan, construct
and maintain commuter parking facillties so as to encourage the use
of mass -transportation and reduce peak traffic demands on highway
systems.54 The director of the Department has the.authority to
acquire land for these purposes. The condemnation of land can be
used 1f necessary. '

In 1970 the Department of Transportation was established to
carry out the duties of the former Department of Public Works, the
Registry of Motor Vechicles, the Rhode Island Turnplke and Bridge
Authority, and the Council on Highway Safety. The Department of
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Transportation is also responsible for maintalning an adequate level
of rail passenger and freight services, and for the preparation of
short range plags, project plans, and implementation programs for
transportation.®>” The Public Works Division of the Department of
Transportation is "responsible for the design and engineering of
roads, bridges, transit facilitles, airport facilities, . . . and
all other transportation facilities." The Planning Division assists
in preparing the transportation elements of the State Guide Plan
and prepares functional and area plans, project plans, improvement
programs, and implementation programs consistent with the State Gulde
Plan. The Planning Division also does corridor, route location, 66
feasibility, facility needs, and other studles as they are needed.

A 1969 amendment to Section 39-6-31 of the General Laws declared
that "the preservation of open spaces and the orderly control and
development of unused or undeveloped land bears a substantlal relatior
ship to the public health, safety and welfare of the people of this
state.” To this end the amendment allowed for the acquisition, by
any department, board, bureau, commission, or agency of the state
government of any railroad right-of-way which has ceased to be used
by the railroad. This acquired land may be used for another trans-
portation facility or for a public conservation or recreation area.

This brief discussion covers state control over land use as it
relates to public transportation facilities. These laws, of course,
relate only to the actual land occupied by the facility.

There 13 no control over the use of land 1n areas adjacent to
the facility. Consideration should be given to including some such
land in a regulatory system for areas of statewlde importance.

A typical public transit facility has its terminal point in a
highly developed industrial or commercial area. Its route usually
follows the path of expanding development from this central core,
with residential uses predominant 1n the outermost 1limits of the
transit line. -Another type of public transportation line has its
two end points in urban arecas with residential areas in between.
To a certain extent, development follows the route of the transit
line, and to a certaln extent the reverse 1ls true.

In either case, 1t 1s important for the state to lnsure that
local contrel cver land use does not act to the detriment of the
public transportation facility. By enacting low-density zoning, a
community could make public transportatlon economically unfeasible.
For example, in Warwick there are two proposed sites for commuter
rall staticns. The maximum net resldentlal denslty now permitted
by the city zoning ordinance 1is six dwelling unlts per acre for
single family dwellings. The density needed to support a rail transit
syste% 1s estimated at 25 to 50 dwelling units per acre, gross den- -
sity. TAt the other end of the line, a mass transit station, to be
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most efflcient, should be located in a central commercial or in-
dustrial area so that those using the facility will arrive close to
their place of work. A eity should maximize this efficiency by en-

couraging land uses near the transit facility which are concentrated

sources of employment.

On first view, this type of state control may seem to be an
overextension by the state into the jJurisdiction of local govern-
ments. Certainly the public safety arguments invoked in state
control over areas adjacent to airports and highway interchanges
cannot be made for public transit facilities. However, it should be
pointed out that. the control proposed could be flexible and closely
related to the need for control. In this situation, the need is to
insure that the land use objectives of the local government are not

contradictory to planning objectives of the state for transportation.

The needs of both should be considered, and the "control" should
involve input from both levels of government. The controls proposed
could only require that local planning boards develop their plans
with a view to the public transportation needs of the entire state
when such facilities are located within their jurisdiction. There
1s no proposed restriction of development such as in a wetland area.
The ‘required restrictions would be no more than those which the
local government already has the power to enforce. It would only
seek to coordinate the local and state governments in working to-
gether for the general welfare of the citizens of the locallty and
the cltlzens of the state to the extent that the cltizens of the
state are affected by local land use decisions.

1. PUBLIC UTILITIES

One cf the most obvious activities which has a more than local
impact 1s the operation of public utilities. A public utllity, as
it is defined by Section 39-1-2 of the General Laws of Rhode Island,
means every company doing business in this state as a rallroad,
street raillway, common carrier, gas, electric, water, telephone,
telegraph and pipeline company. The services which these companies
furnish are vital to the public interest and certalnly extend beyond
the locality in which the utility has its main terminal or power
generating plant.

It is for these reasons that the General Assembly created the
Public Utilities Commission. The legislature found that the regu-
lation of these businesses by the state 1s necessary "to protect
and promote the convenience, health, comfort, safety, accommodation
and welfare of the peogple, and (is}a proper exerclse of the police
power of the state.” The Commission has the power to regulate
public utilities to increase and maintaln their efflciency and to
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provide safeguards to the public against improper and unreasonable
rates, tolls, and charges. The most important power of the Public
Utilitles Commission, from a land use control viewpolnt, 1s 1its
power to overrlde local zoning decislons. Section 39-1-30 of the
General Laws of Rhode Island provides that:

Every. ruling, decision and order of a zoning board
of review and of a building, gas, water, health or electrical
inspector of any municipality affecting the placing, erection
and maintenance of any plant, building, wires, conductors,
fixtures, structures, equipment or apparatus of any company
under the supervision of the commission shall be subject to
the right of appeal by any aggrieved party to the commission
within 10 days from the giving of notice of such ruling
decision or order. The commlssion after the hearing, . . . ,
shall as speedily as possible determine the matter in questlon
welghing the consideration of public convenlence, necessity
and safety against considerations of public zoning, and shall
have jurisdiction to affirm or revoke or modify such ruling,
declision or order to make any order in substitution thereof.
Every ordinance enacted or regulation promulgated by any
town or city affecting the mode or manner of operation or
the placing or maintenance of the plant and equilpment of any
company under supervision of the commission shall be subject
to the right of appeal within 10 days of enactment.

This section 1nsures tkat a local government, acting 1in its own selfl
interest, cannot unreasonably prohibit the operation or construction
of a public utility. The sectlon states that the Commission should
weigh the "consideration of public convenlence, necesslty and safety
against consideration of public zoning." This calls for a balancing
test to be made by the Commission, but it mentions only the factors
to be considered on the side of the public utility (public convenlence, .
necessity and safety), and not the possible overriding factors to

be consldered on the side of local zoning. The Commission also has
the power to authorize publle utilities to use the power of eminent

domain to acquire property if 1t 1s for the benefilt of the people
of the state.

The Public Utilitles Commission therefore has considerable
power to regulate land use as it relates to public utilities. The
Commission, along with the Coastal Resources Management Council,
are the principal state agencles involved in the location and
operation of power generating plants. Considerably less authority
1s allocated to the Rhode Island Solid Waste Management Corporation,
which has neither the power to overrlde local zoning nor the power
of eminent domain.®9 The Rhode Island Port Authority and Economic
Development Ccrporation has the power of eminent domain but can dis-
regard local zoning ordinances only 1f the project 1is situated on
federal land.’0 of course, the Publle Utllities Commission i1s a
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state agency, while the Solid Waste Management Corporation and the
Economlc Development Corporation are gquasi-public corporations set
up by the state. Also, while so0lid waste disposal and cconomic
development are important public purposes, it can be argued more
irrefutably that public utilities are absolutely essentlial tc the
citizens of the state as a whole and should not be subject to land
use control at the local level only.

A major complaint leveled agalnst the Public Utilitiles Com-
mission 1s that it too readily takes the side of the utility company
against the public. .This problem arises partly because of the dual
purpose of the Commission, to increase and maintain the efficiency
of the company while protecting the public against unreasonable
rates. Thls problem could be partly solved by allowing an independ-
ent land use body to coordinate the statewide interest in public
utilities with the local government. This would eliminate one area
in which the Public Utllities Commission often has to side with the
utility ccmpanies against the public. It would also allow for a
more balanced determination of the alms and needs of the local govern
ment and those of the-utility company. If the view of legal scholar
Joseph Sax and others-that regulatory agencies oftepn assume the out-
look of the industry which they regulate is valid, Tl then the
Utilities Commission should not decide land use issues between the
industry 1t regulates and a political subdivision. The zoning board
can appeal'to the Supreme Court of Rhode Island, 72 but the Supreme
Court must grant certiorér; 80 the absolute right to judicial review
is not present. _

It iS‘generally agreed that land use decisions regarding public
utilities are a matter of state concern. What is guestioned 1ls the
agency whiech shculd make the ultimate determination of the use of
land. Recognition of the need for statewide control of critilcal
areas 1ls recognition of the pressure which conflicting Interests
place on the use of land. The final balancing of these interests |
must be done through a system which views the effilcient and equitable
use of the land of the state as the ultimate 1nterest to be served.

Ly
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d. LARGE~SCALE DEVELOPMENT

A final type of critical area is the large-scale development.
Large~-scale development is generally defined as private development
which, because of its magnitude or the magnitude of 1ts effect on
the surrounding environment, 1s llkely to present 1ssues of more
than local significance.’3 "Within this category might be included
some industrial sites, shopping centers, and large residential de-

velopments.

The impact which these developments have on the surrounding
environment is determined largely by the type of development. In-
dustrial sltes may have impact in terms of air, noise, or visual
pollution; traffic congestion; and the need for housing and commercial
areas in the surrounding area for the people employed at these sites
Shopping centers have lmpact mainly in terms of traffic congestion
and mobile-source air pollution but can also be an lmpetus behind
resldential and commercial development in surrounding areas. Finall
large residential areas have impact in terms of the need for service
not only those provided by the community such as water and sewer,
but also for the private services needed by any large concentration
of people. Large residential developments also increase traffic
ccngestlcn and may stimulate other residential, commercial, and in-
dustrial development. Obviously, these three types of development
are Interrelated. Industrial development can spur residential and
commerclal development; resldential development can spur commercial
and sometimes 1ndustrial development; and, finally, commercial
development, in the form of 'shopping centers, is both the result and
the cause of Other types of development. It is therefore easy to
see how industrial, commerclal, or resildentlal development at a larg
scale can have an impact on the environment greater than the local
Jurlsdiction in which 1t is located. This 1s especially true if
the development in question falls near the boundaries of the local
Jurisdiction.

The problems posed by this type of critical area, develcopment
of more than local impact, are quite different from those presented
by unique or significant environmental areas, or even those presente
by the location of public utility or water supply areas. The first
problem is that the regional-impact areas cannot be mapped or regu-
lated prilor to proposed development, as a wetland or a historic
site can be. This means that regulations must be drawn as compre-
hensively and succinctly as possible, in order to give notlce to
prospective developers that their projects might fall within this
classification of large~scale development. A process should also
be established for a binding determination of whether a borderline
development 1s subject to the regulations.
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A second problem is that of Justification. Unlike environmental
protection or provision of public services to the citizens of the
state, there may appear to be no traditlonal police power Justifi-
catlon. The impact of development, while certalnly beyond local
limits, 1s finlte 1n nature, and this impact will rarely be felt
throughout the whole state. The state's intervention is therefore
best justified not for protection of public health, safety, or
welfare, but for assessment of the regional impact of land use.

This 1s a coordlnating role which would perhaps be best sulted to

a regional governmental body, but, 1n the absence of a comprehensive
regional governmental system in Rhode Island and considering the
state's small size, 1t would appear that this role can best be

filled by the state. Naturally, in any regulatory system devised

for this purpose, there should be provision for input by local govern-
ments affected by this type of development.

Having identifled types of large-scale developments and some
of the problems involved in their regulation, it is now necessary
to examine exlisting state laws governing these areas. Wlth the
possible exceptlions of the Department of Economiec Development, the
Department of Health (for air and water pollution control), and the
Coastal Resources Management Council (over specified uses and areas),
there is-.: no state contrcl over these areas. The state leglslation
relating to large-scale development consists mainly of enablling acts
allowing local governments to enact zoning and subdivision regula-
tions.

The Rhode Island zoning enabling legislation is a standard
zonlng enabling act. Its purpose is _'promoting the publlic health,
safety, morals, or general welfare,“7 and 1t gives a city or town
council the power to:

regulate and restrict the height, number of stories and
size of builldings and other structures, the percentage of
lot that may be occupied, the size of yards, courts and other
open spaces, the denslty of population, the location and use
of buildings, structures and land for trade, industry,
residence or other purposes, and to prohiblt or limit uses
of land in_areas deemed to be subject to seasonal or periodic
flooding. !5

Among the stated purposes of the ordinance are to "prevent the over-
crowding of land; to avoild undue concentration of population; to
facillitate the adequate provislion of transportation, water, sewerage,
schools, parks and other public requirements. "76 The act provides

for hearings for general and specific ordinances prilor to enactment.

‘In addition, the act provides that:
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The city or town council of any city or town, the
boundary of which i1s wilthin an area that might be affected
by any such proposed ordinance or amendment or appeal of
any such existing ordinance, or by any proceeding before
the zoning board or board of review of any adjoining city or
town where a landowner in such area would be entltled to
notice of such proposed change or proceeding except that
such area 1s beyond the boundary of the particular clty
or town, shall be entitled to such notlce and shall have
the same standing and rights of appeal as a landowner,
entitled to such notice, who 1s located in such city or
town. .

The section does not specifically define what constitutes "an
area that might be affected by any such proposed ordinance." Pre-
sumably, it would be the same as for the section provliding that any
landowner is entitled to notice of specific changes in the zoning
map (under section U5-24-4.1 of the General Laws), if his property
1s within 200 feet of the perimeter of the real property which 1s
the subject matter of the proposed amendment. This 1s a very limited
areca. However, 1f a public water supply or a water supply capable
of being used for public purposes is involved, then the adjacent
area 1s extended to 1,000 feet; and the c¢clty or town council of this
adjoining area has the same standing and rights of appeal as a land-
owner.7 This appeal provision for adjoining citles and towns,

while 1t recognizes the adverse effect which zoning may have on
neighboring communities, 1s more of a negative power to oppose regu-
lations than a positive input into the formulation of controls, as
it should be. The statute goes on to provide for selection of a
board of review by the city or town council with the power to make
speclal exceptions to the zoning ordinance, as well as the power to
hear appeals. It does not give guldelines for the granting of
special exceptions. There 1s also a provision for appeal to the
Superlior Court.

Local control over the subdivision of land was conferred upon
local governments by Chapter 45-23 of the General Laws. This act
defines subdivision as the "dlvision of a lot, tract or parcel of
land into two or more lots, sites or other divisions of land in
such a manner as to require provisions for a street, for the purpose,
. . . of sale or building development." 79 The act gives the city
or town council the power to authorizé the plan commission (the
officlal planning agency of the city or town) "to adopt, modify and
amend rules and regulations governing and restricting the plotting
or other subdivision of land in such city or town, and to control
the subdivision of land pursuant to such rules and regulations." 80
The act enables the plan commission to develop rules and regulations
as to physilcal requirements for subdivisions, and no plat 1s considered
approved until 1t 1s accepted by the plan commlssion. An approval
of the plat is deemed an acceptance of any dedicated areas within
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theplat.: It should be noted that a fairly recent Rhode Island
Supreme Court decision has held that while the regulations formu-
lated by a plan commission may require a subdivider to donate a
portion of the subdivided land for recreational purposes, they can-
not require a_minimum percentage of that land to be donated for

this purpose.8 This case appears to restrict the power of the plan
commission to regulate subdivision for the "general health, safety,
morals or general welfare," in that restrictions for nonessential
general welfare purposes,whille permitted, cannot be clearly defined.
This is an area of the law which should be clarified by amendment.
The act provlides that the zonlng board of review may also be the
board of review for subdivision regulations, and there is also Jjudi-
clal review in the Superior Court.

Under Chapter U45-35 of the General Laws, a clty or town has the
authorlity to establish a conservation commlssion which may acquire
open space (not by eminent domain, however). Under Chapter 45-36
of the General Laws, a city or town may acqulre open space without
setting up -a conservation commission, but, again, there is no eminent
domain power. ‘ '

While the state can currently exerclse little direct authority
over commercial and residential development (other than through
coastal resources or pollutlon control regulations), its jurisdiction
over industrilal development through public and quasi-public agencies
is substantial. In 1958 the General Assembly established the
Industrial Bullding Authority under Chapter 42-34 of the General
Laws to encourage lndustrial growth in the state. The authority
guarantees loans to non-profit industrial development concerns.

In addition, in 1965 a Recreational Buillding Authority was
established under Chapter U42-38 of the General Laws which has basi-
cally the same powers but with relation to recreational facllities.
Both of these programs, whlle having no real land use control, can
provide incentives to economic development in certailn areas, and
can ald in the creation of open space or recreatlonal areas by
entering into agreements with prospective developers.

Both the Recreational Building Authority and the Injustrial
Building Authority are now assocliated with the s tate Department of
Economic Development, formed in 1974 by the addition of Chapter 60
to Title 42 of the General Laws. Under Section U42-60-2 (b), the
department provides administrative services for these two authorities.

The Department of Economic Development also performs administra-
tive functions for the Rhode Island Industrial Facilities Corporation
and the Howard Development Corporation. The Rhode Island Industrial
Facilities Corporation was formed to acquire, construct, finance,
and lease industrial facilities projects in the state.82 It 1s a.
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quasi-public agency with no land-use power other than that of en-
couraging development. In 1972 the General Assembly formed the
Howard Development Corporation83 to develop surplus state land at
Howard institutlonal complex in Cranston. The corporation was glven
title to this complex and also was authorized to acquire, improve,
finance, convey, and lease land. In 1969 the Rhode Island Develop-
ment Councll (the predecessor agency to the Department of Economlc
Development) set up the Narragansett Industrial Development Corporatio

- It was set up to acquire and develop the Narragansett Oceanographic

Industrial Park land for industrilal use. It is also now associated
with the state Department of Economic Development.

. When the General Assembly established the state Department of
Economic Development in 1974 i1t also created thg Rhode Island Port
Authorlity and Economic Development Corporation. 4 _The Corporation
was formed to deal with the problems ¢f unemployment and underemploy-
ment and the problems created by the "drastlc curtailment of federal
military installations™ in Rhode Island. The act goes on to state
that: , .
(d) It 1s further found and declared that the acquisition
‘and development of property for industrial, manufacturing,
recreatlional and commercial purposes (including the property
to be disposed of by the United States government and that
land reverting to the state pursuant to the provisions of
public laws 1939, Chapter 696) and the disposition thereof,

.-must be undertaken on a comprehensive statewlde basis so as
"to assure that new industrial, manufacturing, recreational
and commercial sites are adequately served by appropriate
transportation facilities and public services and that such
sites are located in such manner as to provide for the
orderly economic growth and development of the state, while
at the same time conserving the environment. Local planning
and development agencies and institutlons are insufficient to
provig% for such comprehensive statewide planning and develop-
ment.

Were 1t 1n a regulatory act, this subsection could be the justifi-~
catlicn for control of large-scale lndustrial and commercial develop-
ment as a critical area of statewlde lmportance. The act gives

the Economlc Development Corporation the powsr t0 plan and assist

in the development of commerclal cr industrlisl sitass, and, more-
over, the power of eminent domain to acqguirve l~nd For such purposes.
More importaantly for the purposes of this repors, Section 42-51-13
gives the Cocrporation the power to plan, construct, reconstruct,
rehabilltate, alter, improve, develop, maintalin, and operate Nro=-
Jects on Tederal land regardless of loceal zoning ox other Inni use
regulations. This rel:tes only to projncts cor ledersi land and
still allows for some local input. Any Lrolects. oowever,; st
conform to the State Guide Plan and to the provisions. of the Coastal
Resources Management Act. ‘
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The main impetus behind the formation of the Port Authority
and Economic Development Corporation was the closlng of naval
facilities 1n Rhode Island and the desire to use this land for the
economic benefit of the state. The scope of the act is, however,

much broader than this, and it provides a basis for the justification.

of state intervention in the regulation of commercial and industrial
develcpment. It is not proposed here that the state or a quasl-
public agency set up by the state be permitted to override all lccal
zoning crdinances. Rather, it 1s hoped that a balance between state
and local control can be reached, recognizing the need for local
autonomy but at the same time providing for situations where state
interest justifies a state role.

These varlous state acts relating to economic development, both
industrial and commercial, evince a strong state interest in large-
scale development. This interest, combined with the interrelatedness
previously shown to exlst among large-scale industrial, commercial,
and residential development, suggest the incluslon of these uses
as critical areas of statewide concern. Not only surplus military
land but other development of regional impact should be lncluded as
areas of state interest.

It should be mentioned that the state already exercises other
types of control over development of regional impact, although
usually under single-purpose statutes. For example, development
which affectsair or water quality, whether local or r=gional, is
controlled through air and water pollutlion regulations. Included
among alr pollution controls are "complex source”" regulations which
relate to mobile source (vehicle) emissions associated with new
stationary sources such as sports stadiums or large shopping centers.
Complex source regulations therefore represent a form of control
over regional-scale projects. Proposed "air quality mailntenance
plan" regulations would also involve developments of regional impact.
These environmental regulations, however, consider only a single
type of reglonal effect.

In addition, the state's Coastal Resources Management Council

Act, described in a previous section, alrecady establishes state-
level control over other types of development of regional lmpact.
This statute. provides a broad basis for considering impacts ("situ-
atlons in which there 1s a reascnable probabllity of confllct with

a plan or pro%ram for resources management or damage to the coastal
environment"86) but 1imits the Jurisdiction of the Council to speci-
fied land uses and activities. The coastal act recognizes the need

to provide for a state role in controlling development of regional
impact, but 1t is limited to certain kinds of development which
have an impact on coastal resources. '
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Thus, a number of exlsting state laws and programs reflect a
concern for large-scale development or development of regional im-
pact. In each instance, however, the concern is limited to "opera-
ting" or "program" rather than to regulatory authority, to a single
type of 1mpact, or to a narrow category of developments.
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PART, THREF: ANALYSIS OF OTHER CRITICAL AREAS PROGRAMS

~Before drafting critical areas legislation for Rhode Island it
is appropriate to ecxamine other such programs: laws proposed by
other states and the federal government, whether enacted or not, as
gell as the American Law Institute's draft Model Land Development
ode.

This section considers the critical areas provisions of three
federal land use bills: (1) the Land Use Policy and Planning Assist-
ance Act of 1972, which passed the Senate but was defeated in the
House; (2) the Land Use Planning Act of 1974 (HR 10294, the "Udall
biil"); and (3) a proposed substitute for HR 10294, HR 1135, which
was defeated. Also analyzed are the critical areas provisions of
the Model Land Development Code (third draft), and of fifteen states
(as of 1974):

the Arkansas Environmental Quality Act of 1973, status unknown;

the California Environmental Land Management Act, still under
conslderation;

Colorado's HB 1041, passed as Section 1-106-7 of the Colorado
Revised Statutes, 1963;

the Florida Environmental Land & Water Management Act of
1972, passed;

Idaho's SB 1376 and SB 1377, both defeated;

Towa's HF 1422, defeated;

the Maine Act for a State Register of Critical Areas, passed;
the Maryland state planning act, passed;

the Michigan State Land Use Act, sent to the House Appropria-
tions Committee (for all practical purposes, defeated);

the Minnesota Critlcal Areas Act of 1973, passed;

the New York Land Use & Development Plannlng Law, whose
provisions seem to have been incorporated in other legislatior

Oregon's SB 100, passed;

the Utah Land Use Act, passed by the legislature and awaiting
a November referendum;

the Washington Land Use Planning Act of 1973, defeated; and

Wisconsin's AB 882, as revised, which did not pass.
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This material was gathered during the summer of 19T74; since that
time other critical areas bills have been proposed or adopted.

In all cases the actual text of the law, proposed or enacted,
was the basis for study. Some states and the federal government
sent additional informatlon. Other sources consulted were the
report on critical areas prepared for the Council of State Govern-
ments; the weekly newsletter Land Use Planning Reports; and The
Quiet Revolution in Land Use Control, published by the Council on
Environmental Quality ( see Bibliography for complete listing).

The provisions of each bill are summarized on the accompanylng
tables under the following categories.

(A) Agency Structure: the name and structure of the agency or
agencies authorlzed to implement the bill.

(B) State~lLocal Relationship: a brief description giving an
overall view of the information presented in Categorics E-H.

(C) Types of Critical Areas: types of geographicalvareas in
need of specizl protection which the state or local govern-
ments are authorized to provide.

(D) Types of Activitles of More Than Local Impact: types of
developments and actlvities requiring specilal regulation
which ‘the state or local governments are authorized to provid

(E) Designating Critical Areas: the process by which areas may
be ldentiried as needing specilal protection.

(F) Designating Actlvities of More Than Local Impact: the

process by which developments and activities may be identil-
fled as requlring special regulation.

(G) Regulating Critical Areas: the process by which specilal
protection for critical areas is provided.

(H) Regulating Activities of More Than Local Impact: the process
by which speclal regulation for developments and actlvities
of more than local impact is provided.

(I) Relationship to Other Land Use Controls: whether the criti-
cal areas provlisions are part of a broad land use plannlng
act or comprise a separate law; what related laws exist 1if
information is available.

(J) Constitutional Issue: whether there 1s any explicit provi-
sion to prohibit taking private property for public use
without due compensation.

(K) Experience Or Analysis: status or history of the legislation
and comments on it if such information is available.

To avold constant repetition of an explanatory phrase such as "would
require if it had been passed," defeated bills are discussed in the
same manner as laws actually in effect.
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A.  AGENCY STRUCTURE

Any state regulation of matters of statewide importence re—
quires an agency to perform it. A variety of agency structures are
suggested in the critical areas programs studied (see Table 1).

The Model Land Development Code calls for the establishment of
a state land planning agency in the Governor's office. In larger
states thils would place a great deal of land, some of it a consider-
able distance from the capltal, under the agency's control. The
state land planning agency 1s therefore permitted to devide itself
into regional planning divisions. These regional divisions, sections
of the state planning agency created to focus on a particular part
of the state, are not to be confused with the reglonal planning
agencies which in many states function above the local but below the
state level. Neither type would be appropriate in a state as small
as Rhode Island. The Governor may also appoint state and regional
advlisory commlssions, which may be made up of professionals, private
citizens, or offlcials of other state agencies or local governments.

.This 1s the-pattern adopted by six states: ‘Florida, Maine,
Maryland, New York, Washington, and Wisconsin. Florida calls its
state advisory commission the Environmental Land Management Study
Committee, representing various land use interests. In Maryland,
the advisory board 1s called the State Planning Commission. It 1s
conmposed of seven members representing dlfferent geographic, eco-
nomic, and soclal interests, and is part of the Department of State
Planning. Wisconsin's advisory group is the Land Resource Council,
composed of the chalrman of each regional planning commission plus
thirteen citizens including six elected local government officlals.
Washington and New York do not have advisory commissions.

In another common pattern the state planning agency has no
regulatory functions. Instead, a speclal commission, much like the
advisory commission of the other pattern, makes the decisions,
presumably making use of information supplied by the state planning
agency. This is the pattern of Arkansas, California, Colorado, Iowa,
and Utah. 1In California, the State Land Use Commission 1s composed
of nine informed members, and the planning agency 1s the Department
of Land Use Management in the Resources Agency. In Colorado, the
State Land Use Commission is assisted by the State Planning Agency,
in turn assisted by the Department of Local Affalrs, the 0il & Gas
Conservation Commission, the Soll Conservation Board and Soil Con-
servation Board and Soll Conservation Districts, the State Forest
Service, the State Geological Survey, the Water Conservation Board,
the Historical Society, the Department of Natural Resources, and
the Division of Mines.
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ALI Model Code,
Tentative Draft #3

Federal Land Use Policy
and Planning Assistance
Act of 1972 (S. 632)

Federal Land Use Plan-
ning Act of 1974 (H.R.
10294)

Proposed Substitute
for H,R., 10294(H.R.1135}

Arkansas
Californla
Colorado

Florida

Idaho

Iowa

Maine

Maryland

Michigan

Minnesota

New York

Oregon

Utah

Washington

Wisconsin

Table 1
AGENCY STRUCTURE

State Land Planning Agency: created in Governor's Office(8-101). Regional Planning Divislons: mey be created by state agency and
assigned its functions (8-102), State and reglonal advisory commissions: may be appointed by Governor (8-103).  Iocal land develop-
ment agencies: appointed by either state or local governments Amlmomv. Land Development Adjudicatory Board: chosen by Governor or
highest state court (7-707).

Office of Land Use Policy Adminlstration: established in Department of Interior (20la); Director eppointed by President with advice
and consent of Senate (201b), National Advisory Board on Land Use Policy: consists of Director of Office, representatives of Depart-
ments of Agriculture, Commerce, HEW, HUD, and Transportation, Atomic Energy Commlssion, EPA, other agencles, Observers from Council

of Environmental Quality, Federal Power Commission, and Office of Managemeni and Budget Amowdv. Advisory members representing local
and state governments and regilonal planning agencies {203e). Structure of state agencies not speelified, but must have advisory council
of chief elected officials of local governments (302.b7).

Interagency Land Use Policy and Planning Board established; chelrman appointed by Secretary of Interior; representati ves of Depart-
ments of Agriculture, Commerce, Defense, HEW, HUD, Transportation, Treasury, Atomic Energy Commission, Federal Power Commission, EPA,
Council on Environmental Quality, General Services Administration; other federal encles where appropriste; representatives of state
and local governments and regional intra-and interstate public plenning agencies (#0l). Structure of acceptable state agency not
specified, but must have intergovernmental advisory board composed of elected officials of local government {103c).

Office of Land Use Planning: established in Department of Interior, director appointed by President with advice and consent of Senate
{301b). Shall consult with other federal officials to coordinate programs; shall consult with and consider views of representatives
of Departments of Agriculture, Commerce, Defense, HEW, HUD, Transportation, and Treasury, Atomlc Energy Commission, EPA, Federal
Power Commission, Council of Environmental Quality, Executive Director of Water Resources Council (301c7). Structure of acceptable
state agency not specified, but must have intergovernmental advisory council composed of elected officlals of local government {103¢).

Environmental Preservation Commission: § members appointed by Governor and confirmed by Senate from persons with an interest in pre-
servation of natural environment (4 & 5), 3 representatives and 3 Senators as official advisors (8).

mnwwmﬁwdacmmooaaﬁmm»on"wamaumnmsziw502umammowwwsnmno:oBHnmw:uamdmwomamSn.m:<#ao:§m=ﬂwH mnﬁm:omm»HOanmsnwm»o:meo<mn:|
ment, resource planning; representing state at large (64910). Department of Land Use Management: in ResourcesAgency Amrwwm%.

Land Use Commission, Department of Locel Affairs, Oil and Gas Conservation Commission, Soil Conservation Board and Districts, State
Forest Service, Geological Survey, Water Conservation Board, Historical Soclety, Department of Natural Resources, Division of Mines,

State and regional planning agencies; Land and Water Adjudicatory Commission/Administration Commission: consists of Governor and
cabinet (3.1); Environmental Land Management Study Committee: created by act, consists of 15 members representing environmental interestis,

organized labor, business interests, home construction industry, academic community, land sales industry, real estate profession, agri-
culture interests, etc. (9.1).

State Planning and Community Affairs Agency; Local Government Approval Commission: convened by state agency to consider development of
reglonal impact; composed of chairman of board of county commissioners or delegate from each affected county, mayor or city councilman
from each affected city; 1 member representing each affected school and highway district nmﬂuwmmmv.

Department of Soil Conservation and Land Use; created by act (3) and State Soil Conservation Committee; State Land Use Policy Commission:
created by act, consists of 8 members of Soll Conservation Committee, 5 members representing different-sized cities, and advised by

<wHHo:mmﬁmmemBQSmmDMm:nHmmA:vmH:nm&o<m~=§m5nww>a<ﬁm0HKWOwﬂn"HHEmaumnm representing local governments (10); County Land Use
Policy Commissions: established by act Awmm.

State Planning Office; Critical Areas Advisory Board: created by act; appointed by Governor; consists of director of State Planning
Office and 10 members serving 3-year terms (3313).
Department of State Planning: created by act (first passed 1959) and responsible to Governor (1); includes State Planning Commission

(advisory board): 9 members, 7 selected by Governor to represent different broad geographlc, economic, and social interests in state,
1 senator, 1 representative (4),

State Land Use Commission: created in Department of Natural Resources (21.,1), 7 members representing different parts of state (21.2);
has advisory council in Department of Natural Resources (24.1): 40 members representing different interest groups (24.2).

Environmental Quality Council, regional development commissions.

State Office of Planning Coordination; regional plamning agenciles; intermunicipal agencies; local planning and development agencies;
review agencies: county or reglonal planning agencies or State Office of Planning Coordination.

Department of Land Conservation and Development, created by act, contains Land Conservation and Development Commission: 7 members repre-
senting different geographical areas (U4 & 5); Joint Legislative Committee on Land Use (25); State Citizen Involvement Advisory Committee:
appointed by Commission and representatives of geographic areas of state and interests relating to land use 35.1); Coastal Conservation
and Development Commission: Land Commission may delegate functions to 1it, but must approve its actions (16.1).

State Land Use Commisslion: created by act, 9 members appointed by Governor

representing variocus levels of government and land use
interests {4.1); state planning coordinator acts as executive director Ab.mv

State Land Planning Agency: created by act, in Governor's Office (5-201),

Department of Administration, State Planning Office; Land Resource Council: Chairman of each regional planning commission, plus 13 cltizens
including 6 elected local government officials (15.107(5)); Land Appeals and Review Board: 3 members with interest and expertise in land
resources policies or related field (15.771); reglonal planning agencles; local units of government.
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The remaining states (Idaho, Michigan, Minnesota, and Oregon)
combine these two patterns. In Idaho the State Planning and
Community Affairs agency performs most state-level regulation (most
is done by local governments), but a speclal Local Government
Approval Commission composed of representatives of affected local
governments is convened when two local governments have denled a
permit for development of regional benefit or when considering
development of regional impact. Minnesota substitutes a group of
regional development commissions like those of the Model Code for
the state planning agency. These nelther advise nor are advised by
the Environmental Quality Council but work in cooperation with it.
Michigan and Oregon are primarily of the second pattern, but the 7
member Land Use Commission (Michigan) and 7 member Land Conserva-
tion and Development Commission (Oregon) are provided with advisory
counclls representing different land use interests of the type
optionally provided for state planning agencies in the first pattern.
Oregon also has a joint Legislative Committee on Land Use whilch
confirms some actions of the Land Commlssion.

The merits and defects of the two types of organizatlional .
structure are hard to compare. Both provide for the 1nvolvement of
professionals and interested private citizens, as long as states
choosing the first alternative have advisory councils. None of the
defeated federal bllls insists that a state adopt one pattern or
the other. All three require only that a state have an advisory
council of elected officials of local government, which would permit
either the first pattern or a modifiled second pattern like that of
Michigan and Oregon.

The proposed federal agencies are of course 1intended for
administrative purposes only. HR 10294's Interagency Land Use
Policy & Planning Board does, however, somewhat resemble a superior
version of a state land use commission; while the agencles created
by the other two federal billls, with theilr external advisors, suggest
state planning agencies with advisory councils. If any one of the
three federal bllls were passed,some states might adapt the federal
agenecy structure to the state level. But, at present, there is
no conpelling reason to choose one system over the other.

The Model Land Development Code also calls for the appointment,
by the Governor or the highest state court, of a Land Development
Adjudicatory Board to hear appeals of decisions of the regulatory
agency. Only Florida's and Wisconsin's acts establish such a board:
Florida Land and Water Adjudicatory Commission, composed of the
Governor and cabinet, and the Wisconsin Land Appeals and Review
Board, composed of three members with interest and expertise in
land resocurces. In other states appeals are heard by the courts.
The federal Senate Bi1ll and HR 10294 merely require states to have
some process of appeal; HR 1135 has no such requirements. A Land
Adjudicatory Board could rule on other than strictly legal questions.
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It would also have the practical value of taking over some of the
work load from the courts. Conceivably it might serve to assure
that appeals are decided by those who have special knowledge of
land use. In the Florida example, however, the board is composed
not of people with special professional knowledge, but of the
Florida governor and cabinet. :

B. STATE-T,0CAL RELATIONSHIP

Table 2 is intended to serve as a brief summation of the four
tables titled "Designating Critical Areas," Designating Develop-
ments & Activitles of More than Local Impact," "Regulating Critical
Areas," and "Regulating Developments and Activities of More than
Local Impact."

For the Model Land Development Code and most of the states,
"local governments implement state policies" is an accurate descrip-
tlon. However, relationships between the state and local govern-
ments range from little or no role for local governments in Maine
and Arkansas to extreme local control in Colorado. The three federal
bllls encourage local control but permit direct state regulation.

The system adopted by each state would depend on that state's
tradition of government. In Rhode Island, local governments have
been active in development control and would undoubtedly continue
to be active in a critical areas progran.

C. TYPES OF CRITICAL AREAS

For convenlence, this material appears in one table (Table 3);
a case might be made for as many as five or six. It is difficult
to categorize types of critical areas because of differing defini-
tions of terms. For example, a complete breakdown would glve
critical resource areas (the term "critical areas" is sometimes used
as a generic name for all geographic areas or even all matters of
statewlde or reglonal importance), key facilities (which may be
classed as developments of regional beneflt, or as critical areas
1f the surrounding area is included), development of regional im-
pact, development of regional benefit, and large-scale development,
Including large-~scale subdivisions and development projects. Develop-
ment of regional impact may be merged with any or all of key facilli-
ties, development of regional benefit, and large-scale development.
In the Utah act all matters of state concern are treated together.
The Model Land Development Code has a three-way division: critical
areas (including areas affecting or affected by key facilitles and
sites for new communities), development of State or regional benefit,
and large-scale development.
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ALI Model Code,
Tentatlive Draft #3

Federal Land Use
Policy and Planning
Assistance Act of
1972 ($.632)
Federal Land Use
Planning Act of 1974
(H.R. 10294)
Proposed Substitute
for H,R., 10294
(H.R, 1135)
Arkansas

California

Colorado

Florida

Idaho

Iowa

Maine
Maryland
Michigan
Minnesota
New York
Oregon
Utah
swmswsmdon

Wisconsin

Table 2

STATE-LOCAL (OR FEDERAL-STATE) RETLATIONSHIP

Iocal governments implement state policies,

States implement federal policles to get grants.

States implement federal policies for grants.

State-oriented,

A1l of this power in state,

Pollcies drawn up by state; local governments implement, monitored by state,
Most power 1in local government,

Local governments implement state-approved regulations,

State must approve designation of, and regulations for critical areas; otherwlse intervenes
affected local governments.

Sta te-centered with some local input.

State has all of this power.

Primarily local control with state coordination and some state involvement,
State-centered, but local governments have flexible control of critical areas,

Power divided between state, regional development commissions, and local governments,
State establishes policles, and various levels of government implement,
State-centered except for lack of critieal areas control system,

Power divided between state and local governments,

Local implementation of state policiles.

ILocal implementation of state standards, with state review,
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ALI Model Code,
Tentative Draft #3

Federal Land Use
Policy and Planning
Assistance Act of
1372 {S.632)

Federal Land Use
Planning Act of 1974
(H.R. 10294)

Propeosed Substitute
for H.R. 10204
{H.R, 1135)

Arkansas

Cilirornia

Cnlorado

Florida

Idaho

Iowa

Maine

Maryland

Michigan

Minnesota

New York

Qregon

Washilngton

Wisconsin

Table 3
TYPES OF CRITICAL AREAS

Areas significantly affected by, or having a significant effect upon an existing or proposed major publie facility or other area of
major public investment {7-201.3a); areas containing or having a significant impact upon historical, natural, or environmental re-
sources of regional or statewlde importance (7-201.3b); proposed sites of new communities and surrounding land (7-201.3c}.

Areas where uncontrollied development could result in irreversible damage toc lmportant historic, cultural, or esthetic velues, or
natural systems or processes which are of more than local slgnificance, or could unreasonably endanger life and property as a result

of naturaj hazards of more than local significance: coastal wetlands, marshes, and other areas inundated by the tide; beaches and dunes,
significant estuaries, shorelands, and flood plains of rivers, lakes, and streams; areas Of unstable scoils end high seismic activity;
rare or valuable ecosystems; significant undeveloped agricultural, grazing, and watershed lands; forests and related ands; scenic or
historic areas, etc. {S0ke). Areas which are or may be lmpacted by key facilities: public facilities on non-federal lands which tend
to lnduce development and urbanization of more than local impact; and major facilities on non-federal lands for the develcopment, genera-
tion and transmission of energy (501.f).

Areas of critical environmental ccncern: where uncontrolled or incompatible development could result in damage to the environment, life,
or property or the long-term public interest which is of more than local significance: fragile or historic lands (aignificant shorelands
of rivers, lakes, and streams; rare or valuable ecosysiems and geological formations; significant wildlife habitats; scenic or historic
areas; natural areas with significant scientific and educational values}, natural hazard arees (flcod plains and areas frequently subject
to weather disasters, areas of unstable geclogical, ice, or snow formations, areas with high seilsmic or volcanic activity}, renewsble
resource lands {(watershed lands; amquifers and aquifer recharge areas, significant asgricultural and grazing lands; forest lands etc,)
(412a). Areas which are or may be impacted by key facilities: facilities open to the public which tend to induce development and land
use of more than local impact: any airport with regular passenger service and other airpeorts of greater than lcocal significance, major
interchanges between limited and frontage access highways (412h), major facilities on non-federal lands for the development, generation,
and transmission of energy {(412h).

Same as 1n H.R. 10294 (312a and 312g).

Areas representative of the various types of lands and habitats typicael of those poertions of the state still substantially untrammeled

by the works of man; areas of substantially undisturbed natural qualities; habitats of rare, vanishing, or endangered plants and animals;
areas of unusual aesthetic or ecolosical gquality along the banks of rivers, lakes, or streams; areas in private ownership within the
boundaries of national forests, wil@life refuges, state wildlife management areas, etc.: swamps, overflow lands, flood plains, or wet-
lands of ﬂmacwﬁw.ﬁ aesthetic or ecolozical guality; areas necessary or desirable as buffer zones; other lands or interests included in
registry {10).

Areas of outstanding scientific, scenic, educational, historiec, and recreaticnal value, including wild and scenic rivers; fish and
wlldlife habitaets; green belts and open space near cities; access to lake shores, beaches, or river banks; areaes dangerous because of
earthquake faults, unstable slopes, high fire risks, flooding, erosion, etc.; connecting linkas between recreational and open-space
areas; high-impact areas influencing use of resources of statewide envircnmental interest (64G52).

Mineral resource areas; natural hazard areas: floodplains, wildlife hazard areas, geologlc hazard Areas; areas contalning or having a
siznificant effect on historie, natural, or archaeclogical resources of state importance; key facilities and surrounding areas: ailrports,
major facilities of a public utility, areas around interchanges involving arterial highways, areas around rapid or mass transit ter-
minels, stations, or gaideways (106-7-201 and 202).

Areas of significant impact on or containing environmental, historical, natural, or archaeclogical resources of regional or statewide
importance; areas silgnificantly affected by or affecting an existing or propesed major public facility; proposed areas of major develop-
ment potential (inecluding new community sites) (5.2):; not mare than 5% of state {(5,17).

Areas containing or having a significant effect upon unlque environmental, historlcal, natural, or archseological resources of reglonal,
stazewide, or multi-state importance (67-1961).

ate areas of critlcel concern: fragile or historic lands {shorelands of rivers, lakes, and streams, rare or valuable ecosystems,

3 ificent wildlife habltats, rare or valuable geclogical formations, unigue scenic or historic sites); natural hazard areas (flood
plains, areas frequently subjectto weather disasters, areas of unstable geological formation); renewable resource lands (watershed
lands, equifers and aguifer recharge areas, forest lands, etc.) (2.6}; other designated areas (2,5). Local areas of critical concern:
same categories but less important {(2.7).

Areas containing or potentially conteining plant and animal life or geological features worthy of preservation in their natural
conditien, or other natural features of significant scenic, scientific, or historic value (33L2.2}.

Not specified. .

Land suitable for agricultural,horticultural, or forestry uses; sensitive or unigue environmental areas: wetlands, wildlife habitats
and surrounding areas; other undeveloped and irreplaceable natural areas; mineral resource areas; historic sites, structures, districts,
and archaeological landmarks 1n Netionel Register of Historic Places or designated by federal laws (82.1).

Areas significantly affected by or having a significant effect upon an existing or proposed major government development intended to serve
large numbers of persons outside vicinity of location of development and tending to generate substantial development or urbanization (5.1);
areas nODquA.Wﬁ.:m or having a significant effect on historical, natural, sclentific, or cultural resocurces of regiocnal or statewlde
importance .2).

Area within 1000 feet of a frontage-access highway improved with state eid; area within % mile of interchange between limited and frontage-
access highways; area adjacent to airport area within watershed for supply of domestlc water improved with state aid; area within S00 feet
of maln water llnes and trunk sewer lines constructed after effective date; area within 500 feet of mean high water level of lake or
stream; area of statewlde agricultural importance; areas of statewide historic, cultural, or aesthetic importance; areas of recreaticnal
forest, water, mineral, or ecologlcal significance (4-109.1); areas contiguous toc above if necessary {4-109.2). *

Lands edjacent to freeway interchanges; estuarine areas; tide, marsh, and wetland areas; lakes and lakeshore areas; wildernessa, recrea-—
tional, and ouistanding scenic areas; beaches, dunes, coastal headlands and related areas; wild and scenle rivers and related areas; flood
plains and areas of gecloglic hazard; unigue wildlife habitats; agricultural land (3%.2); other areas.

Areas containing historical, natural, archaeclogical, or environmental rescurcea of greater than local importance; areas contalning
important watersheds or proposed areas of major public Ffacllities or other areas of major public investment; areas of major development
potential, such as a proposed site for a power generation plant, an area ldentified as containing a major mineral deposit, a major in-—
dQustrial development, a new community, a major highway system; areas which, because of intrinsic qualities, are such that development

or non-development will have a significant impact en the economic, recreational, or social opportunities of the citizens of the state(5.le).

Areas of high dlaaster potentlal:; unstable geclogy, high seismic or volcanic activity, or subject to flooding or weather disasters;
areas containing rare or valuable eccsystem essentlal for the long range protection of the natural environment: wooded swamps, marshes
lakes, dunes, wet meadows, wildlife habitats, alpine and uplend meadows, agquifer recharge areas, etc.; agricultural, grazing, and noﬁwmn
lands; lands within watersheds essentlal for water supply; scenic or historic areas; areas which becruse of their speciflc intrinsic
quallities and ceriain locaticnal characteristics are of substantial importance to the successful implementation of social and health
service programs (4-502).

Significant land resource areas: water supply, agriculture, historic, archeclogical, architectural, cultural, wetlands, wildlife habitat,

primitive areas, scientiflic and natural areas, scenlc, recreational, distinctive natural, mineral; proximity to major public facilities
and investments and sites for future faclilities of state government (33.31(3)).

59



HR 10294 uses a five-way split: critical areas, areas im-
pacted by key facillties, development of regional beneflt, large-
scale development, and large-scale subdivislons or development
projects. The other two federal bllls use almost the same system,
except that large-scale subdivislons are no longer in a separate
category. The Malne and Arkansas acts apply only to critical
resource areas. -

Thus definitions of "eritical area" vary considerably. The
discussion which follows refers only to critical resource areas and
key facilitles; development and activities of more than local impact
are covered in the next section.

1. Critical Resource Areas

The Model Land Development Code is not very specific about what
areas may be considered to be eritical resource areas, nor are
Florida, Idaho, Malne; or several other states. None of these
deviate far from the Model Land Development Code's definition ("an
area contalning or having a significant lmpact upon historilcal,
natural, or environmental resources of reglonal or statewlde import-
ance "o7) except Maryland, which does not have a definition at all.

The three federal bills and some states list examples of

~ critical resource areas. HR 10294's 1list 1s fairly typical:

fragile or hlstorlc lands, lncluding significant shore-
lands of rivers, lakes, and streams, rare or valuable
ecosystems and geologlcal formations, significant wildlife
habitats, scenic or historic areas, and natural areas with
significant scientiflc and educational values; natural
hazard areas, including flood plains and areas frequently
subject to weather dlsasters, areas of unstable geological,
lce, or snow formations, and areas with high seismic or
volcanic activity: renewable resource lands, including
watershed lands, aquifers and aquifer recharge areas, signi-
ficant agricultural and grazing lands, and fbrggt lands,
and such other areas as a state may designate.

There arc of course variations: Colorado o2dds mineral resource
areas and California, green belts and open space near citics; and
not many states find it necessary to designate areas of unstable
ice and snow formation.

Agricultural and grazing land 1s not often designated as a
critical resource area. Of all the state laws which have actually
been passed, only Oregon's SB 100 lists farmland among critical
resource areas, and under that law the state has no power over its
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critical areas. The reason for this exceptlon is undoubtedly a
fear of over-restrictive government control of the lives and incomes

of farmers:

. . « the implications of the "taking" of large tracts

of farms and forests under the guise of "land use™ poses

a serious and direct threat to the economlic well-~being

of our citizens and their heirs. Indeed, such ieglsla-
tion smacks of the clty dweller's view that the country-
slde is to be preserved as a "sandbox" for their amusement,
allowing the logals to sell tickets to the visitors but to
do little else. o

Founded or not, this fear 1s a strong force against the designation
of agricultural lands as critical areas. Another form of control,
such as giving farmers an economic incentive not to develop, by
purchasing development rights or by taxing agricultural land at its
use rather than to market value, might be more appropriate and 1s
certainly more easlly accepted.

2. Key Facilitles

Another type of critical area is the "key facility."™ There
1s not a great deal of disagreement as to at least some of the
land uses which may be called key facllitles (or, to use the Model
Land Development Code term, major public facilllities). Implicitly
or explicitly, most states would accept H.R. 10294's definition:
"facilities open to the public which tend to induce development and
land use of more than local impact . . . and major facilitles '
for the development, generation, and transmission of energy."90
Most states would agree about including major airports, major high-
way interchanges, (usually) utilities, and the 1like. Most would
agree about excluding

any public facility located and operated within the
Jusisdiction of a local government, or an agency created
by it; primarily for the residents of the local government;
any sectlon of a transportation system that 1s not used
for regional or state transportation; any airport that is
not to be used for Instrument landings; and any educational
institution serving primarily the residents of a local.

community

(Oregon does include public schools.)
It is difficult to determine exactly where key facilitiles

belong in a scheme of classification of matters of statewide con-
cern. The Model Land Development Code (setting aside development
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by a public utility as development of regional benefit) includes
ereas significantly affecting or affected by key facilitles with
critical areas. The three federal bllls and the states of Florida,
Minnesota, Utah, and Wisconsln follow thls example. Another way

is to treat key facilitles as development of reglonal impact or
regional benefit, as do Idaho, Maryland, Michigan, Oregon, and

- Washington. Colorado and New York use a combination of the two

systems. California uses the term "key facilities" for uses which
in other states would be called development of more than local im-
pact and does not give any examples. The definition can be 1inter-
preted to cover key facilities as more usually defined.

Both systems have theilr advantages. To classify key facilitiles
with development of regional impact or benefit emphasizes the state's
power over planning and siting; to put them with eritical arecas
emphasizes state control of the surrounding areas once the facilitles
have been sited.

D. TYPES OF ACTIVITIES OF MORE THAN LOCAL IMPACT

This feature 1ls summarized in Table 4.

1. Development of "Regional Impact” and of "Regional Benefit"

Only Idaho uses both these terms. "Development of reglonal
impact" is defined as development having "a substantial adverse
impact on at least one of the followlng counts: an increase in
nultl-jurisdictional services and facillities, the effect on the
area's economy:; or the environmment, including problems such as air,
water, or nolse pollution."92 "Development of regional benefilt"
appears to be merely Idaho's name for key facilities (for some
reason including seaports, although Idaho doesn't have any)

The term ”development of regional benefit“ is otherwise used
only by the three federal acts, which define it as

land useand private development on non-federal lands
for which there is a demonstrated need affecting the in-
terests of constituents of more than one local govern-
- ment which outweighs the benefits of any app%icable re-
strictive or exclusionary local regulations.

"Development of reglonal benefit" is also used by the Model Land
Development Code, whilch says the term Includes:

- development by a governmental agency other than the local

government within whose Jurisdiction the propcsed develop-
ment would be located or 1lts agency;
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ALT Model Code,
Tentative Draft #3

Federal Land Use
Policy and Planning
Assistance Act of
1972(S.632)

Federal Land Use
Planning Act of 1974
(H.R, 10294}

Proposed substitute
for H.R. 10294
(H.R. 1135)

Arkansas

California

Colorado

Florida

Idaho

Iowa

Maine

Maryland

Michigan

Minnesota

New York

Oregon

Utah

Washlington

Wisconsin

Table 4
TYPES OF ACTIVITIES OF MORE THAN IOCAL IMPACT

Development of state or reglonal benefit: development by a governmental agency other than local government (7-301,1); development for
charitable purposes, including religious or educational purposes, serving a substantial number of persons who do not reside within
boundaries of local government (7-301.2); development by a public utility employed to a substantial degree to provide services outside
of Jurisdiction of local government (7-301.3); state or federal-aided development of types designated by state agency by rule (7-301,%4).
Large-scale development: development which, because of its magnitude or the magnitude of its effect on the surrounding environment, is
likely to present issues of state or regional slgnificance {(7-404,1}.

Development and land use of reglonal beneflt: land use and private development on non-federal lands for which there is demonstrated

need affecting the interests of constltuents of more than cne local government which outweilghs the benefits of any applicable restrictive
or exclusicnary local regulations (501lg). Large-scale development: private development on non-tederal lands which, because of its mag-
nitude or the magnitude of its effect on the surrounding environment, is likely to present issues of more than local significance (50lh).

Development and land use of regilonal benefit: private development and land use for which there 1s & demonstrable need affecting the
lnterests of constituents of more than one local government and which ocutweighs the benefits of any applicable restrictive or exclusicnary
local regulation (412c), Large-scale development: private development on non-federal lands which, because of its magnitude or the
magnltude of its effect on the surrounding environment, is likely to present issues of more than local significance mrummu. Large-

scale subdivision or development projects: division of land into lots or construction of housing units likely to present issues of more
than local significance because of magnitude of effect on surrounding environment {412J).

Same as in H.R. 10294, except that large-scale subdivisions and development prejects are not included (312b and 312h).

Not covered.

>:Qum<mHoﬁEm:nd7wnanw:mmownswnﬂnnmﬂawmzpnﬁam.onHoowdHoziocHn5m<mwm:cmﬁw:wpwwmﬂ%mnnﬂuo:ﬁﬁm:mwwn:-mh%mdk.OqsmHWmﬂm
of the citizens of more than one county kamOmHv-

Site selection and construction of major new domestic water and sewage treatment systems and extensions of existing ones; site selection
and construction of solid waste disposal sites; site selection of alrports; site selection and construction of major facilities of a
public utility; site selection and development of new communities; efficilent utilization of municipal and industrial water projects;
conduct of nuclear detonations (106-7-203 and 204).

Any develcpment which because of character, magnitude, or location has a substantial effect on the health, safety, or welfare of citizens
of more than one county (6.1}.

Reglonal impact: development having a substantial adverse affect on increase in multi-jurisdictional services and facilities, area's
economy, or environment (67-1931). Regional benefit: airports and seaports; systems of waste collection, treatment, or disposal; power
generation and dlstrlbution facilities; major recreaticnal slites and facllitles; lnterchanges between interstate hignways and frontage
access streets or highways and interstate highway rights-of-way; other transportation systems of regional or state concern; domestic
water storage and distribution systems; federal or state institutions. Not: any public facility located and operated within jurisdiction
of local government for local residents; any segment of a transportation system not used for regilonal or state transportation; any airport
not used for Instrument landings; any educsational institution serving primarily local residents AmﬂlekHv.

Key facilities: major airports; major interchanges between interstate or other limited-access highways and frontage access streets or
highways; major frontage access streets and highways; major recreational lands and facilities; major facillities for the development,
generation, and transmisslon of energy (2.8); mining operations (2.5). Large-scale developments: any private development which,because
of its magnitude or the magnitude of its effect on the surrcunding environment, is 1likely to present issues of more than local
significance {2.9).

Not covered.

Major public and private works and facilities which are of state concern because of function; size; legal status; authorization, lecation,
or construction being legally wlthin state jurisdictlon; or any other reason (such as utilities, flood control works, water reserveirs,
pollution contral facilities, and military or defense installations){2b5}).

Locaticn of routes for state highways and widening state highways if new right-of-way to be obtained; areawlde sanitary sewer plans
and state and federal grants for sewage treatment facilities; sites for new state building, etc.; state and federal grants for airport
construction or expansicn; state grants for public transportation facllities (not buses); grants for ports or waterways development;
condominiums and moblle home parks; sites for solid waste disposal and potential polluticn sources if subject to state control; state
grants for low and moderate lncome housing; projects proposed to be constructed under Public Law 83-566 (542),.

Not covered.

Development or expansion of highways or other transportation facllities or sewer or water services; development of other public facilitjes
which will: affect 2 or more municipalities or be within 500 feet of boundary; employ or attract more than 100 employees or visitors in

1 day; provide more than 200 dwelling units; occupy more than 200 acres; or involve an application for state or federal ald; adoption

or amendment of any control, plan, or other public document directly affecting the use of land which the review agency by regulation
establishes as a designated action (4-102-1),

Planning and siting of public transportation facilities; planning and siti of puhlic sewage systems, water supply systems, and solid
waste disposal sltes and facllitles; planning and siting of public mnrocwmdwmm 1 activities designated by Legislative Committee {26.1);
siting of thermal power plants and nuclear installations (called "miscellanecus"} (57}.

Activities bhaving a significant impact upon historical, natural, archaeological, or environmental rescurces of greater than local importance;
activities having a significant impact upon important watersheds or proposed areas of major public facilities or other areas of major
public investment (5.le}.

Alrports and seaports of state and/or federal interest; major systems of solid or liguid waste disposal, collection, or treatment; major
power distribution or general facilities; major recreational sites and facilities; transportation systems of regional or state concern;
major water storage and distribution systems; major basic industriasl developments; communlty service facilitles, NOT: any public hwnwwﬁﬁw
located and operated within the jJurisdiction of a local government, or an agency created by it, primarily for the benefit of residents

of that local government; any segment of the transportation system not used primarily for regicnal or state transportation; sny educaticnal
institution serving primarily the residents of the local community (4-503). .

Developments with multi-Jurisdictional impact: environmental problems; traffic; population: areajs e qualitl 3
nm<chw5m:nm impact on economy, mmﬂdpoamqﬂ«wamn housing, uOﬂW» and ﬁmmHo=D~ mmDWﬂMﬁn Um:omvﬁumwquﬂwww 4 °8 of area; secondary
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~ development for charitable purposes, including religious
or educational purposes, serving a large number of

persons who live outside the boundaries of the local
government;

- development by a public utility providing much service
outside the Jjurisdiction of the local government; and

- state - or federal - alded development of types designated
by the state planning agency. \

The term could easily be interpreted to cover both key facllities
and such developments as low and moderate income housing (as in -
Michigan), flood control works (as in Maryland), military or defense
installations (as in Maryland), and solid waste disposal sites.

As for the term "development of regional impact," in states
other than Idaho 1t does not refer only to development of adverse
impact, as Florida's definitilon shows:

any development that because of its character, magnitude,
or location, would have a substantilal effect on the health, ol
safety, or welfare of the citizens of more than one community.””

(California uses this definition for what 1t calls key facilitiles,

an outstanding example of the variatlion that can occur in classify-
ing matters of statewide importance.) Other states omit the defini-
tion and simply make a 1list, but the lists show nothing which .
could not be covered by Florida's definition. It 1is a broad defini-
tion and covers both development of regicnal benefit (including key
facilitles) and large-scale development, discussed in the next
section.

2. Large~Scale Development

Only the Model Land Development Code, the three federal bllls,
and the Towa bill name large-scale development as such. All five
use the same definition with a few varliations (Iowa specifies
private development and the federal bllls, development on non-federal
lands): "development which, because of 1ts magnitude or the magnil-
tude of its effect on the surrounding environment, 1s likely to
present issues of state or regional significance."

Other states, however, include large-scale development in other
categories. PFlorida's definitlon of development of regional impact
and California's of key facilities cover large-scale development.
Wisconsin's blll refers to developments with multijurisdictional
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impact. Colorado places the siting of new communities among its
activities of state interest (Colorado's equivalent for development
of regional impact). The Model Land Development Code lists proposed
sites of new communities as a critical area. Washington includes
major industrial developments among 1ts developments of regional
impact. States with control over major sewer and water supply
construction and extension, like Colorado, Washington, Oregon, and
New York, can at least gulde land developments. The magnitude of
the effect of other types of important development on the environ-
ment 1s often also considered. In general, however, development
that is of more than local importance simply because of large scale
is not as wildely regulated as other matters of state importance.

H.R. 10294 also mentions large-scale subdivision and develop-
ment projects, "division of land into lots or construction of housing
units likely to present issues of more than local significance
becausg of the magnitude of 1ts effect on the surrounding environ-
ment“? This is really a special case of large-scale development
and should be treated as such.

k. DESIGNATING CRITICAL AREAS

Before critical areas legislation can be enforced, the specific
areas to be regulated must be identified (see Table 5). For some
matters of state importance, such as the condominiums and mobile
home parks mentioned in the Mlchigan bill, there 1s little problem
in establishing definitions. It is, however, possible to question
whether a particular area is, for example, "an area containing or
potentially containing plant and animal l1life or geological features
worthy of preservation in their natural condition, or other natural
features of significant scenic, scientific, or historic value,"97
or whether a development, "because of its character, magnitude, or
location has substantial effect on the health, safety, or welfare
of the citizens of more than one county."98 It 1s necessary to
formulate some process for designating areas and developments which
meet these deflnitions, and the three federal bllls require that
each state establish a process 1n order to be eligible for a grant.

Some states have two ‘different procedures for designating
critical areas (both critical resource areas and key facilities
where these are classified as critical areas) and for designating
those developments of regional impact which are not already clearly
deslgnated by law. This pattern follows the Model Land Development
Code. Colorado, Washington, and Utah have one procedure for both.
In Maryland, Michigan, and New York, all developments of regional
impact are defined specifically in the law. The Maine and Arkansas
acts apply only to critical resource areas; and the Minnesota act,
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Washington
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Table 5
DESIGNATING CRITICAL AREAS

State Land Plenning Agency deslgnates speclflc areas by rule, specifying boundaries, reasons for designation, dangers of uncontrolled
or inadequate development, general principles for guiding development, and what development shall be permitted pending adoption of
regulations ﬁﬂ|mowuuw and giving notice to affected local governments (7-201.2),

Within 3 years each state must estahlish a method for inventorying and designating areas of critical environmental concern and areas
which are or may be impacted by key facllities (302.a8) and designate all substantial areas of critical environmental concern of major
national significance (at request of Governor, Secretary of Interior shall supply list) (304a).

State planning process must have criteria for identification of areas of critical environmental concern and of areas suitable for or
which may be impacted by key facilities, and provide for appeal of designation or exclusion (104h),

State planning process shall include definition, identlification, and designation of areas of critical state concern and areas sultable
for or which may be impacted by key facilities (104h), 1Indian tribes shall provide methods for identifying critical areas and areas
which are or may be impacted by key facilities (201b2),

Chosen by Commission and put in Reglstry of Natural Areas (9a & f); designation not effective until after Governor and Director of
Department of Planning have had 30 days notice (101).

Anyone may propose one to a local public agency; agency holds hearing and proposes to Commission; designated by Legislature acting
upon Commission's Critical Area Report (64953-64960).

Local government designates after holding a hearing, giving notice to Commission, in newspaper and in mailing list (106-7-30B-406),
Recommended by state planning agency and designated by Administration Commission (5.1)

Petition for proposed deslgnation made by city, county, or group of registered electors ﬁmmﬁ of voters in last election); state
MMmbn%m#wm:mm proposed designation if petitioned or on its own Jjudgement; officlal designation takes effect when approved by legislature
7-1962) .

State areas of critical concern: commission recommends designation, specifying criterla developed, reasons for designation, damages from
uncontrolled development, reascns for implementation of state regulation, suggested regulations for area (S.14); ares is designated
by Genersl Assembly Am.mu. Local areas of critical concern: designated by a city or county Am.ﬂw 17.3a).

State Planning Agency,wlth advice and approval of board, shall establish register of gritical areas, considering: unigue or exemplary
natural qualities of area or site, intrinsic fragility of area or site, present or future threat of alteration or destruction, economic
implications of inclusion in register (3314.1); area may be removed from register 1f protection no longer necessary (3314.5).

Every county and city of Baltimore submit recommendations to Department, which makes final identification (2b3).

Commission promulgates rules designating specific areas ﬁmp.wv or county or regional planning agency may designate areas in its land
use plan or recommend areas to commission for designation (81,2).

Council, upon its own initiative or recommendation of regional development commission or local government, recommends area to Governor

wonnwmumsmawonﬁm.uvmmo<mﬁnonsbtaamﬁmswdmnwawonw<m¢NmAm.mvmmmmwmﬁwdHossﬁmnwo approved by regional development commission
(or legislature if none exists) to be permanent (6.2}. R

Areas of statewlde agricultural lmportance, by Agricultural Resources Commission; areas of stetewide historical, cultural, or aesthetic
importance, by New York Historlic Trust, Council on the Arts, Council on Architecture, or Natural Beauty Commission; areas of statewide

nmonmwdnoawwn forest, water, mineral, or ecologlcal significance, by Department of Conservation {4-109.1); other areas on 1list designated
automatically, )

Designated by Legislature upon recommendation of Jolnt Legislative Committee on land use upon recommendation of lLand Commission (26.2).

Within 90 days of effective date of act local governments, by metes and bounds or other appropriate method, ldentify areas within own
boundaries (6.1); commission consults with affected local governments and may add but not subtract proposed areas (6.2); commission
identifies areas for locel governments not submitting recommendatlons (6.2); commission holds hearings in each affected county (6.3};
commission submits final statewide plan specifically deslgnating areas to legislature for official designetion, no later than ?
January 1, 1975 (6.3).

State agency prepares proposed criteria for designation and submits to local governments, regional planning offices, state agencies
and affected federal agenclies; local government submlts comments and proposed changes; state sgency designates specific areas ﬁmn:o¢v.
state agency may also designate in an emergency for period not over 2 years; but areas designated in an emergency shall not exceed ’
1% of state land area (4-501 & 4-502). Guidelines for designation and regulation: protect statewide and regional over local interests;
prefer long-term over short-range benefits; provide for health, safety, and well-being of all people of state; protect natural macunOSH
ment; preserve, protect, and restore areas of unique scenic, historic, or aeathetic values; preserve and protect areas of substantial

importance to wildlife; prefer development cconsistent with control of pollution and prevention of e to environment or d 1
dependent upon use of particular geographic location (5-102). 4 damag evelopment

Department prepares standards, with review and advice from other agencies, including Land Resource Council, and vlvuvo hearing; then
adopte standards amd designates areas by standards (33,22-33.25, 33.31).
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only to critical areas, including areas affecting or affected by
key facilities.

Under the Model Land Development Code, the state planning
agency deslgnates critlcal areas by rule, specifying the boundaries
of a designated area, the reasons it i1s to be considered critical,
the dangers of uncontrolled or incompatible development, the
advantages of coordinated development and the development to be
permitted pending the adoption of regulations. Usually, with some
other varlations such as no specification of interim standards,
this 1s the normal procedure for designating critical areas.

The authority for selecting critical areas variles among differ-
ent programs. A designation may be proposed by either the state.
agency or a local government (local input 1is not always specified,
but no law bars a state agency from accepting suggestions). In
California proposals may be offered by anyone concerned; and in
Idaho, by a group of registered electors equal in number to 25 per-
cent of the voters in that city or county in the last gubernatorial
electlon. In Maryland and Utah, local governments must submit pro-
posals, which in Utah may not be rejected $y the Land Use Commission.

There are also different provisions for final designation of
areas. In California, Idaho, Oregon, Iowa, and Utah the designation
must be confirmed by the legislature. The Governor may also be
involved. In Florida, designation must be confirmed by the Governor
and cabinet. In Arkansas, the Governor must be given 30 days' notice
In Minnesota, the deslignation becomes effectlve when made by the
Governor upon the recommendation of the Minnesota Environmental
Quality Counecil, but must be approved by the leglslature or the
appropriate regional development commission withln three years 1n
order to be permanent. '

Other agencles are frequently involved. In New York, critical
areas are designated not by the State 0Office of Planning Coordina-
tion but by the Agricultural Resources Commissilon, the New York
Historic Trust, the Council on the Arts, the Council on Archltecture.
the Natural Beauty Commission, or the Department of Conservation,
whichever 1s appropriate. In Colorado critical areas are designated
by local governments, after a hearing of which notice 1s given to
the Colorado Land Use Commission. In Michigan areas may be desig-
nated by either the State Land Use Commission or a county or
regional planning agency.

Some states restrict the amount of land which may be designated.
A provision of Florida's law which has caused problems 1s its limit
of five percent of the total area of the state. Some fear allowling
the government to control too much land, but filve percent is so low
a limlt in Florida that it could not begin to contaln the areas in
need of protection. Washington also has a limlt on the amount of
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land which may be designated: one percent on areas deslgnated by_

the State Land Planning Agency in an. emergency. This limit does
not affect the normal designation process. '

F. DESIGNATING ACTIVITIES OF MORE THAN LOCAL IMPACT

As for designating developments of regional impact (see Table
6), in most cases either criteria are so well defined by the law
as to make a speclal designation process unnecessary, or specific
criteria are formulated by the state land planning agency. In
drawing up these criteria the state agency considers certain pre-~
scribed factors, of which the Model Land Development Code gives a
typical list: : s

the amount of pedestrian or vehicular traffic likely to
be generated;

- the number of persons likely to be present;

- the potentiél for creating pollution, noise, etc;

- the size of the site; and

- the likelihood of additional or subsidiary déVelopment.

For example, all development which would provide more than 200
dwelling units or occupy more than 200 acres might be designated,
as in New York. In Washington, where this procedure is also used
for designating critical areas, criteria must be reviewed by local
governments, regional planning offices, other state agencles, and
affected federal agencies.

In Idaho the procedure for identlfying regional impact 1is
somewhat different:  developments of regional impact are designated
individually. If a city, county, or group of reglstered electors
equal in number to 25 percent of those who voted 1n the last guber-
natorial election petitlions the state agency, claiming that develop-
ment under a permlt granted by another local government would have
an adverse impact on the provision of multlijurisdictional services,
the area's economy, or the environment, the state agency must
convene a Local Government Approval Commission (composed of the
chairman of the board of county commlissioners, or hils delegate,
from each affected county, the mayor or a city councilman from each
affected clty, and one representative of each affected school dis-
trict and highway district) to consider the claim. This is a
cumbersome method of designating developments of reglonal impact,
as 1t requlres separate proceedings for each development, proceedings
which are set in motion only after a permlit has been granted, perhaps
even after the development has been begun.
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Table 6

DESIGNATING ACTIVITIES OF MORE THAN LOCAL IMPACT

Development of state or reglonal benefit: automatically designated, except that types of state or federal-aided development to be con-
sidered of regional benefit must be specified by state agency by rule (7-301.4). State agency shall mwov« rules for definition of
large-scale development, considering amount of traffic likely to be generated, number of persons likely to be present, potential for
creating pollution, noise, etc., size of site, 1likeélihood of additional or subsidiary development (7-401); rules may vary for different
parts of state to reflect varying local conditions (7-401.3),

Within 3 years each state must establish method for identifying development and land use of reglonal benefit and large-scale development
(302a7); in identifying large-scale development state shall consider, among other things, amount of traffic likely to be generated,

number of persons likely to be present, potential for creating pollution or noise, size of site, 1ikelihood of additional or subsidiary
development (501h),

State planning process must provide criteria for identification of large-scale development and land use of regional benefit (104h), In
determining large-scale development, state shall consider (among other things): amount of pedestrian or vehicular traffic likely to be
generated; number of persons likely to be present; potential for creating environmental problems such as air, water, or noise pollution;
size of site to be occupied; likelihood of additional or subsidiary development (4121), Planning process shall provide for appeal of
designation or excluslon (104h).

State planning process shall include definition, identification, and designation of large-scale development and land use of regional
benefit (104h), Indian tribes shall provide methods of identifying areas suitable for potential largerscale development (201b2).

Same as for critical areas.

Department shall recommend and Commission shall adopt eriteria for determining these, considering likelly cost, pollution, traffic,
number of persons present, size of area affected, additionsl development, etc, (64980-64981),

Same as for critical areas,

Guidelines and standards for definition to be drawn up by State Planning Agency, after consultation with Environmental Study Committee,
and recommended to Adminlstration Commission for adoption (6.2), Agency shall consider: pollution and noise created or alleviated
generated, number of persons present, size of slte occupied, likelihood of more development, unique quplities of particular area Am.mv.

Regional impact: individual developments designated when city, county, or group of registered electors (25% of voters in last election)

petitions State Agency to start proceedings, showing that another local government's approval of & permit would have adverse impact
on it (67-1931), Reglonal benefit: automatically designated by being listed in act; State Agency may designate other sizes and types

of development (67-1941),

Key facilities: Commission establishes and General Assembly adopts criteria; General Assembly designates (5415, 5.16, 2,8); mining

operations are automatically designated, Large-scale development: Commission establishes criteria, cohsidering likely traffic, number

Mw persons present, pollution, size, additional development, etc. (5.16); General Assembly adopts criteria (5.16); Commission designates
2.9).

Not applicable,

All works and facilities of this nature presumably automatically designated.

All developments and grants listed are designated.

Not applicable,

Areas on list designated automatically.

First group designated by Land Commission (25); others, in same way as eritical areas (26.1;24.2); siting of thermal power plants and
nuclear installations designated automatically.

Same as for critlcal areas,

Same procedure as for critical areas, without emergency provisions., Consideration shall be glven to effect outside of local Jurisdiction,
including amount of traffiec; number of persons present; physical, social, and economic impact; size of site; intrinsic qualities of site;
likelihood of more development, effect on environment; cost; effect on public facilities; effect on goals and objectives of state and
reglonal land-use plans ﬁmnco:wm same guidelines for designation and regulation as for critical areas,

Department adopts standards based on criteria in statute; regional planning commissions may recommend types of development to Depart-
ment; Land Appeals and Review Board holds hearing and advises before standards adopted (33.41)
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G. REGULATING CRITICAL AREAS

In the pattern for adoption of regulations which is prescribed
by the Model Land Development Code and followed by most states
(see Table 7), critical areas are regulated by local governments
under rules drawn up by the local governments and approved by the
state planning agency. Typically, upon designation of a critlcal
area, local governments must submit thelr relevant regulations,
both existing and proposed, to the state agency for review. If
within a given time periocd a local government does not submlt satis-
factery regulations, the state may adopt regulations, to be enforced
by the local government as if they were its own. Scme states add
a provision that 1f, after the state adopts regulations for a criti-
cal area, a local government proposes satisfactory ones, these shall
supersede the state-adopted regulations.

Not all states follow this pattern. In Colorado, the state
land use commission may make suggestions to the local governments
but may not force any changes or new regulations upon them. In
Utah the rules and regulations are drawn up by the state land use
commission and adopted by the leglislature. In Maine and Arkansas
no regulations can be adopted unless some governmental agency (or,
in Maine, a private citizen interested in protecting the environment)
acquires financial interest (or in Maine, makes a management agree-
ment, undoubtedly involving some financial consideration in almost
every case) in the critical resource area. In Maine, the owner
must notify the Critical Arcas Board of hils intent to develop and
must not do so for 60 days (presumably to allow the board to negoti-
ate for some interest) unless the board issues a release. And, in
Maryland and Oregon, all power to regulate critical resource areas
is at the local level.

Once regulations are adopted, they must be administered. Again,
this is usually done by the local governments, with the state agency
monitoring them. Permits are required for development in critical
resource or key facllity areas in almost every case. These are
usually issued by the local government wlth state review of the
application, as the Model Land Development Code prescribes. In
Iowa, however, it 1s the other way around: the permit application
must be made to the State Land Use Policy Commlssion and reviewed
by affected local governments and state agenciles.

In New York, critical areas may be regulated elther by the
State O0ffice of Planning Coordination or by any county or regional
agency it designates; whether or not permits are required is a
decision left to the regulatory agency. The state office retains
the power to revoke a permit granted by a designated regulatory
agency on the grounds that the permit was not authorized when it
was granted.
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Tavle 7
REGULATING CRITICAL AREAS

Designation suspends locel powers to grant development permits to extent specified (7-202.2); local government submits regulations

to State Agency for approval (7-203}; if local government fails tC submit regulations within 6 months, state agency adopte same (7-204);
if no regulations adopted within 1 year designatlon terminated (7-205}; same for amendments (7-200), Permits granted by local land
development agency (7-207.1) before regulations adopted, only 1f specifically permitted by designation or neede¢ in emergency AND would
have been permitted by ordinance in effect immedlately before designatlon, wlth notice glven to State Agency (7-207.2 and 7-208); after
regulations adopted, only 1f in accordance with regulations (7-207.3) and notice of application for speclal development permits must

be glven to State Agency {7-208,2); decision may be appealed to State Land Adjudicatory Board (7-702.1).

Within 5 years state must develop methods of implementation for assuring that land use in critical areas and areas impacted by key
facilities, lncluding site location &nd location of major improvements and majJor access features of Key facilitles, 1s not inconslstent
with state land use program (303bl}; method of implementation shall encourage land use controls by local governments: one or a combina-
tion of local implementation of state policles with state authority to disapprove/direct state control (303.b2); state may use police
powers ta prohibit development (3030.2¢c); method of regulation shall include appeal procedure (303b.2d); 1f state has not established
satisfactory planning program within 5 years responsible federal agency shall hold public hearing on proposed mejor federal actions
Nwwmn.mpﬂw Muﬂlwwnnwu.wu. land, and submiti findings to Secretary of Interior and if appropriate to Secretary of Housing and Urban Develop-
Hm:nuoju-

State may use direct state land use planning and regulation, local administration subject to state disapproval, or both (106a); method
of implementation shall include appeal procedure (106e¢2); where any major federal action significantly affecting use of non-federal
lands is proposed after S years in state not eligible for grant, respconsible Tederal agency shall hold public hearing and report

to Secretary of Interior (110); state must develop explicit policies to gulde land use in critical areas, consldering: aesthetic and
ecological value of wetlands, susceptibility of wetlands to permanent destruction by dralning, etc.,, value of watershed land for storing
ant controlling runoff water, wvalue of managing watershed lands to regulate water yleld and retention costs of development on flood
plains or in areas of unstable soil or high seismic actiwvity, undesirability of locating development that encourages more development
in critical areas, values and limited extent of critlcal areas, production, storage, etc. of energy (1041)} process should provide methods
to insure that 1n areas of critlcal environmental concern values will not be impaired and dangers will be minimized and that substantial
development ls approved or disapproved in accordance wlth state policies after appropriate public involvement (105%}; planning process
shall provide method of controlling land use in areas impacted by key facilities, including site locatlon of key facilities and major
improvements, and major access features (105d).

Method of regulation (except that must have one) left toc state {(104h); states encouraged to use local governments in implementation
(105a); Indian tribes must assume control over use and development of land in areas of critical concern and impacted by key facllities
for arants {201 & 6A).

Commission acquires fee or other intereat in real property; does not heve power of eminent domain and must convey fee title to some
other state agency or department (90); Commission makes such policies, rules, and regulations as it sees fit (9c); these regulations
do not apply to lands or interests in Reglstry but not actually scauired (9f).

Commission draws up development guldelines and reviews local regulations for consistency; if local regulations not satisfactory or
nonexistent, commission's guidelines ased; permits issued by locel governments, which must notify commission of all applications;
commlssion may request Attorney General te petition Superior Court for injunctions against viclations or in emergencies «m:m.wmlmmw\_..mv.

Local government draws up regulations and sends to Commlssion for review; Commliasion may suggest but not require changes; permits re-
guired; available from local government after hearing; denial of permit subject to judicilal review; elther Commission or local govermnment
may enjoin non-permit holders from developing (106-7-501 & 502 ).

Local government submits existing or new regulations to State Planning Agency for review;if none or unsatisfactaory, State Apgency and
Administration Commission establish regulations (55-58); regulations to be carried out by local governments through existing processes
if possible (2}; if State Agency thinks local enforcement inadequate it may sue {5.9); local governments musti notify State Agency of
development orders (5.16}; development orders may be appealed to Land and Water Adjudicatory Commission (7.2).

After proposed ﬂmmu.m:wnpo_‘( local government submlts existing and proposed regulations to state for review; 1if none aor if unsatisfactory,
state writes them (67-1965] ummmwu if designation did not originate with State Agency, moratorium on development may be declared, to

last until dissolved by legislative action, designation defeated, or legislature adjourns (67-1963); local ordinances must require permits
for development in critical areas and contain standards for permlts; State Agency must be notified of applications {67-137Q).

State areas of critical concern: permits required, granted by Commission after review by affected local and state agencies {11); if some-
one undertakes development without permit, Attorney General may sue {14): Department of Soll Conservation may enter to investigate actusl
or alleged <»WHW¢H05mn if refused admlttance, may get search warrant (1 M. Local areas of critical concern: regulated by a city or
nossﬁwﬂwﬂ.ww.

State Planning Office shall recommend to appropriate gtate agencies, or local governments, or private cltizens interested in protection
of critical areas, to acquire property rights or establish menagement agreements to protect critical areas (3314.3}; present or
spective owner shall notify board of any proposed change of use or character of a critical area; change must not teke place for
unless board issues release (3314.4).

ro-—
QO days

Not specifically described; presumebly done by local governments.

Municipality regulates critical areas within own boundaries by rules which mey not be less strict than provisions of act or commissionts
Tules and which must be approved by commlssion (85); county regulates other areaa (84,1); permits available from municipality or county:
application must contiain assessment of impact and De reviewed by county,regional planning commission, and commlssion {71 & 72); decision
may be mppealed to commission (91.1); violators guilty of misdemeanor (101) and conspiretors to violate of felony (102); commission
gives decision 1f impact of development crosses jurisdictional lines (72 &3).

Local plans ang regulations must be approved by regional development commission and by Council {7}; if none or if satisfactory, Council
Tegulates {J.1}; Council can sue for mdequate enforcement (9.4); permits granted by ivcBl governmént in accordance with adopted plans

and regulations; if none, if permitied by designation, needed 1n emergency, or previously permitted and Counclil must be notified (12.2 ana
12.4a); Council must be notified of applications for special permits MPN.NUun

State must approve local plans for critical areas, which should have if appropriate: land use plan,
plan, plans for public services and facilities, publlc bulldings and community design, recreation plans for parks, playgrounds, etc., con-
servation plan, etc. (4-110); state or any county or regional board 1t designates may regulate critical areas, may regulire permits AMTHHH
to 4-116}; state may revoke permits on grounds that not authorized when granted; developer may request hearing (4-%14),

street and highway plan, mass transport

Left to local governments if done at all, except that they get priority conslderaticn in preparing ard adopting statewitde planning
goals and guidelines (34).

Along with plan Commission submits proposed rules and regulations, and proposed means for enforcing them, to the legislature for final
adoptlon {7.la}.

State reviews local regulations, existing and proposed, and helps local governments write more; if none or if unsatisfactory, state writes
them {5-603}; state can sue for adequate enforcement (5-603)}; speciel development permits required and availasble from local government
which shall natify state of applications mmlmowvm may be revoked if violated or in emergency or if not acted on in 2 years (2-806); :
decision on permit may be appealed (2-805); local government may sue, obtain enforcement order, and prosecute viclators (9-201).

Department regueets locel government to consider standards and teke appropriate actlon to meet them
regulations or amendments within 6 months, during which time Departiment may freeze land use {33.33); local action or inaction may be
appealed by certain entities to Land Appeals and Review Board, which may require local government to adopt and enforce adequate Tregula-
tions, may reguire Department to do so if local government fails to and may seek enforcement in court {33.65).

{33.32); local goverament adopts
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In New York, critical areas may be regulated elther by the
State Office of Planning Coordination or by any county or regional
agency it designates; whether or not permits are required is a
decision left to the regulatory agency. The state office retalns
the power to revoke a permit granted by a designated regulatory
agency on the grounds that the permit was not authorized when 1t
was granted.

No means of implementing critlcal areas regulations has yet
been fixed in Utah. The State Land Use Commission is to draw up
a program and submit 1t to the legislature for adoption.

The granting or denial of a permlt may generally be appealed;
in Florida, to the Governor and cablnet; i1n Mlichigan, to the
state land use commission; and 1n other states, to the courts.

.Finally, many states provide some means of insuring that the
regulations are actually enforced. In California, Iowa, and Michigan
the state may obtain an injunction against those who develop with-
out a permit. In Washington, a local government may bring action
against offenders; in Colorado, elther the state or local government
may. The Michigan bill also states that a violation is a misdeneanor
punishable by fine or imprisonment or both and that conspiracy to
violate 1s a felony. In Minnesota and Florida, the state may sue
local governments 1f their enforcement 1s inadequate. In Wisconsin,
inadequate local regulations, administration, or enforcement may be
appealed to the Land Appeals and Review Board by the owner or appli-
cant, a nearby owner, a government agency, a cltizen 1f the
situation affects public rights in navigable waters, or a citizen
or group having a "real and substantial interest.”

H. REGULATING ACTIVITIES OF MORE THAN LOCAL IMPACT

In general, the process for regulating developments of regional
impact (see Table 8) is much like that for regulating critical re-
source or key facllity areas. A frequent requirement of regulations
is that the development be consistent with a state land use plan.

The Model Land Development Code has a criterion that the development
nust be allowed by the applicable local development ordinance or
that its probable net benefit must exceed its probable net detriment.
Factors to be considered in determining whether or not benefilt ex-
ceeds detriment include, besides consistency with local and state
development plans:

- the appropriateness of the location compared to that of
other avallable locations;

- the effect on the environment and on other persons and
property;
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Table 8
REGULATING ACTIVITIES OF MORE THAN LOCAL IMPACT

Development of state or regicnal benefit: speclal development permits issued by local land development agency; notice must be given to
state agency and to Attorney General if for charitable pu ses, and to Public Utility Commissioner if public utility (7-302.2); permit
shall be granted if satisfies local devel opment ordinance (7-303.1) or probable net beneflt exceeds probable net detriment aﬂnwOw.mvm
factors to be considered; appropriateness of location, impact on environment, effect on other persons and property, if area already has
its share of that type of development, effect on ability to find housing near work, effect on municipal services and tax burden, public
transportation, etc.; effect on objectives of government development and state and local land development plans {7-502); decision may be
appealed to State Land Adjudicatory Board (7-702.,1). Large-scale development: special permits issued by local land development agency;
notice given to state agency and in mailing list on request (7-403); granted if: probable net benefit exceeds probable net detriment and
1s conslstent with local development ordinance and state and local land development plans or 1s necessary for many pecple to obtsain
reasonable access to housing, employment (but housing must be available}, education or recreation(7-403.3 and 7-404); decision may be
appealed (7-702.1); exception: 1f land not covered by development ordinance and no land development agency appointed after 90 days,
permit not required (7-402).

Same a&s for critical areas,

Same as for critica) areas. Development and land use of regional benefit: planning process shall assure that local regulations do not
unreasonably restrict or exclude development and land use of regional or national benefit (105f). Large-scale development: planning
process shall provide method to control proposed large-scale development of more than local significance in its impeect upon the environ-
ment (105e). Large-scale subdivisicn and development projects: planning process shall provide methods to consider the environmental,
economic, and social impact of large-scale development projects, including: problem of inconsistency of projects with state comprehensive
land use planning process, problem arising when developer cannot afford proposed improvements and amenities, problem of excessive burden
on municipal services, construction processes causing unreasonable erosion and runoff problems of haphazard and unplanned growth in
critical areas, problems assoclated with absence of balenced community needs, such as open space, parks, transportation, housing (105h}.

Same as for critlcal areas, plus Indlan tribes regulate land use for public facilities and utilities (201bba).

Not applicabdle,

Permits issued by local government, which must notify Commission and areawide clearinghouse (if one exists) of application and consider
whether or not development is consistent with State Land Use Policies Report and report of areawide clearinghouse (64986-64989).

Same as for critical areas,

Developments of more than local impact may be undertaken if, on land under jurisdiction of a local zoning crdinance, local government
glves permlssion, first hclding hearing and notlfylng state and regional planning agencies; if, in critical area, that procedure is
followed; 1f neither, developer gives notice to local government and state agency and neither zoning regulations nor a critical area
designation is issued in 90 days (6.5-6,11).

Reglonel impact: If state agency recelves petition to initlate proceedings 1t convenes Local Government Approval Commission, which

holds hearings and gives decision, considering: cost; effect on public transportation and other public facilities; objectives of
development bullt or alded by public agencies; public utlility and municipal servies; economy; people's ability to find accessible Jobs,
housing, educational and recreational facilitles; ability of local government to implement local or regional comprehensive plan (67-1938),
Regional benefit: permits issued by locel government; if 2 or more deny, developer may petition state agency to convene Local Government
Approval Commission, which holds hearings and gives decislon considering if development needed, dangerous, etc., and effects as for
regional impact {67-1942-1944); city or county chosen as site may appeal (67-1946),

Commission shall establish criterla for approval (9.3, 9.4, 9.6); same permit system, ete,, as for state areas of critical concern
{11, 14, 12); Director of Department of Soil Conservation may inspect mines at any time and refer viclatlons not corrected within 90
days to State Soll Conservation Committee (35).

Not applicable.

Local governments issue permits and must notify Department of all applications (29).

Regulated by state agencies; must be revliewed by Commission for consistency with state landwugse plan (54.2, 54.3).

Not applicable,

Review agency must review all proposals for these activities; if undertaken contrary to review agency's recommendations, review agency
may seek injunction (4-103 and 4-104)., State ©ffice of Planning Coordination shall establish rules and regulations for review (4-106),

Permits issued by Land Commission, with revlew by affected state and local agencies {27); if undertaken without permit, Land Commission
may investigate, sue, etc. (30.5 and 31); permit from Nuclear and Thermal Energy Council necessary for thermal power plants and nuclear
installations; notice must be given to Department of Environmental Quality, Water Resources Board, Fish Commission, Game Commission,
Board of Health, State Engineer, State Geologist, Forestry Department, Public Utility Commissioner, Department of Agriculture, Depart-
ment of Transportation, Department of Land Conservation and Development, Economic Development Division {(57).

Same as for critical areas.

Same permit system as for critical areas, plus local governments must notify other affected local governments and anyone who wants a
mailing 1list of applications (5-604).

Developer applies to local government; notificetion, review, and hearing procedures are set (33.42); local government approves or denies
based on specified findlngs; actions whi¢h restrict certain critical needs are subject to review by Land Appeals and Review Board Aww.:wm.
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- whether the area already has its share of that type of
development (if the proposed development would lmpose
immediate cost burdens on the local government);

~ the effect on people's ability to find adequate housing
near their work;

~ the effect on the provision of municipal services and
the tax burden, on public transportation, and on the
objectives of government development.

Presumably because a state land development plan already takes these
considerations into account, the states are, except for Idaho, not
as speclfic.

Florida's law considers the possibility that development of
reglonal impact may be proposed in an area not covered by a local
ordinance. If this happens, the development may not begin for 90
days after the developer gives notice to the state planning agency
and to any local government wilth power to enact a zonlng ordinance.
This procedure gives the local government an opportunity to adopt
regulations. The state planning agency also then has the opportunity
to insure a critical area designation.

Idaho's process is very different. If a local government or
a group of registered electors complains that development under a
permit issued by another local government would have an adverse
effect on the provision of municipal services,on the area's economy,
or on the environment; or if a permit for development of reglonal
benefit has been refused by two or more local governments, then a
Local Government Approval Commission (composed of representatives
of each affected city, county, school district, and highway district)
must be convened to give a decislion. The Local Government Approval
Commission must consider essentially the same factors as the Model
Land Development Code requires for consideration 1n determining
whether a development's probable net benefit exceeds its probable
net detriment.

I. RELATIONSHIP TO OTHER LAND USE CONTROLS

For most states, the only information readily avallable on
this point (see Table 9) was whether the ecritical areas provislons
were part of a broad land use planning act. The Model Land Develop-
ment Code, not yet completed describes such an act. All three
federal bills requlre the states to establish planning processes
but require control only of critical areas, developments of reglonal
benefit, and large-scale development.
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Table 9
RELATIONSHIP TO QTHER LAND USE CONTROLS

Part of broad, not yet completed land use code,

Does not expand or diminish federal, interstate, or state jurisdiction, responsibility, or rights in field of land and water resources
planning, development, or control (512g); does not delay or otherwise limit state adoption or enforcement of no less stringent controls
than required by Federal Water Pollution Act, Clean Air Act, etec, (512e); does not adopt any federal poliecy or requirement prohibiting
or delaylng states or local governments from adopting or enforcing stricter controls than required by this Act (512f).

Does not-expand or diminish federal, interstate, or state Jurisdiction, responsibility, or rights in the field of land and water
resources planning, development, or contrcl {41la); does not supersede, modify, or repeal existing laws applicable to the various federal
departments and agencies authorized to develop or participate in the development of land and water resources or to exercise licensing

or regulatory functions in relation thereto, nor affect the jurisdiction, powers, or prerogatives of the International Joint Commission
(U.S. & Canada), Permanent Engineering Board, U.S. operating entities established pursuant to Columbia River Basin Treaty, or Inter-
national Boundery and Water Commission (U.S., & Mexico) (4lle), Coastal Zone Management Act of 1972: does not prevent any eligible state
from getting grants under Coastal Zone Management Act; each state must coordinate planning under 2 acts; not applicable to transitional
and intertidal areas, salt marshes, wetlands, or beaches unless state does not have approved program under Coastal Zone Management

Act, or to other coastal waters at all Acwwmw. Act also provides for: study of Indian reservations and other tribal lands (201);
planning of public lands (National Park, Forest, and Wildlife Refuge Systems, etc.,) {(301-304),

Seme as H,R, 10294 (31la and 311lc), except as concerns Coastal Zone Management Act of 1972: does not supersede, repeal, or conflict with
Coastal Zone Management Act; coastal states should coordinate planning under 2 acts (311f),
Not part of broad act. Repeals all conflicting laws (18).

Not part of broad act; has no effect within permit zone designated pursuant to California Coastal Zone Conservation Act of 1972,
Defeated bill for authorizing tax on transfer of real property to acquire and maintain open-space lands (64902.7).

Also has law providing for local land use planning; law providing for municipal and other master plans for rapld and mass transit,
arterial highways, and major facllities of public utilities, which local governments must consider in administering activities and areas
of state concern {106-7-202 and 204), Not part of larger act.

Not part of larger act. . -

Actually 2 bills: SB 1376 on Development of Regional Impact and Reglonal Benefit (67-1931 to 67-1947) and SB 1377 on Critical Areas
(67-1961 to 67-1970). Package also included SB 1327 and SB 1434, both on planning commissions.

Part of broad land use planning act.
Not part of broad act. Also has Public Law 535, Mandatory Shoreline Land Use Regulation,
Part of broad land use act creating Department of State Planning and providing for State Development Plan,

Part of broad land use act. Related acts: House Bill 424U, "Farmland & Open Space Protection Act": tax relief for farmers who agree not
to develop; Shorelands Management and Protection Act of 1970 requires regulation of shorelands; proposed Urban Sprawl Control Act would
ban power lawnmowers.

Not part of broad act, Related acts: Minnesota Statutes 1971, 462.381-462, 396 allows creation of regional development commissions (5);
Minnesota Statutes 1971, 473 B, creates metropolitan council included among regional development commissions (5).

Part of broad land use act. Amends laws allowing establishment of metropolitan, regional, or county planning boards and providing
taxation to pay for them, to allow establishment of county, regional, and intermunicipal planning boards and provide taxation to pay
for them (239b, 239c). Related acts: Wild, Scenic, and Recreational River Systems (1972); Adirondack Park Agency Act (1971). Also
provides for county designation and regulation of areas of areawlde or intermunicipal significance Aulwow.mv.

Part of a package also including legislation on farms, subdivisions, a uniform building code, planning, and compensatéry zoning, Act
also provides for comprehensive plans (2).

Part of broad land use act,

Part of large act on land use planning, Amends other acts on airport zoning, planning agencies, ports, subdivisions, etc. Senate Bill
2620, also defeated, would have provided for long range policy formation. Also provides for local designation and regulation of land-
mark sites (special scientific, historical, archaeological, or architectural significance) and special preservation districts (same,
plus scenic significance) (2-402 and mu:oww.

Department also prepares state land use plen, establishes data collection and analysis system, and coordinates land planning efforts;
standards are to be coordinated with related state standards and regulations Aum.wmww 33.21).,
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The Maryland, Michigan, New York, Oregon, Washington, Wisconsin,
Iowa, and Utah bills are all of this type. The California, Colorado-
Flerida, Idaho, Maine, Minnesota, and Arkansas critical arceas acts
are all separate pleces of legislation. The Idaho bllls are part
of a package including two acts which would require the creation of
local planning commissions.

As for the relationship of critical areas laws to pre-existing
development controls, California, Maine, and Michigan all have acts
protecting shorelands. The California critical areas blll states
that it will not affect the coastal conservation act. The two
federal house bills, in a similar manner, state that their provislonc
do not supersede or conflict with the Coastal Zone Management Act
of 1972. The Oregon act is part of a package of land use legislation
which also includes laws concerning farms, subdivisions, a uniform
bullding code, planning, compensatory zoning, and assessment for
farmland (Michigan also has an interesting proposed law: the Urban
Sprawl Contirol Act, which would limit the size of lots by banning

power lawnmowers). Utah's bill has a clause repealing all conflict-
ing laws.

J. CONSTITUTIONAL ISSUE

The critical areas bills were also studied as to whether they
contain a clause intended to respond to the frequent criticism that
land use legislation amounts to a taking of private property. As
indlcated in Table 10, most bllls do include such a clause, usually
in the form of a simple statement that the law 1s not to be construed
as enhancing or diminishing the rights of property owners under the
U.S. or state constitution. The opponents of HR 10294 and other
bills claim that this statement 1ls not enough, that there must be
some provision for compensation of landowners whose development
rights are restricted. From this polnt of view the Malne and Arkansas
acts are most satisfactory. These do not permit any regulation of
critical areas without acquisition of some flnancial interest 1n
the land (the Arkansas act also states that the state Environmental
Preservation Commission does not have the power of eminent domain).
As far as the other laws are concerned, California and Oregon require
further study of the compensation question, and the Model Land De-
velopment Code's unfinished. Article 6 is to deal with the com-
pensation issue. The Utah State Land Use Commission must draw up
a program to protect the rights of property owners and submit it
to the legislature. (The Utah act contains a fairly long section
about the importance of property rights to the people of Utah.)

The federal Senate blll allows anyone having a legal lnterest 1in
land whose use or development has been restricted or prohibited to
petetlion the courts to determine whether compensation is due, and,
if s0, how much.
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Table 10
CONSTITUTIONAL ISSUE

ALI Model Code,

Tentative Draft #3 Article 6, Compensation for Development Regulation, not yet finished.

Federal Land Use Does not grant federal government any of states' constitutional or statutory authority to zone non-dfederal lands (512d); any person
Policy and Planning having a legal interest in land of which the state has prohibited or restricted the full use or enjoyment may petition a court of com~
Assistance Act of petent jurisdiction to determine 1f compensation 1s required, and if 50 how much (303b 2e).

1972 (S. 632)

Federal Land Use
Planning Act of

1974 (H.R. 10204) Does not enhance or diminish rights of property owners as provided by U.S. Constitution (106 d3).

Proposed Substitute N

for H.R. 10294 Does not diminish rights of property owners as provided by U,S5. Constitution and laws and Constitutiion and laws of state in which
(H.R. 1135) property is located (105 b3).

Arkensas Commission does not have power of eminent domain (9b).

California Not intent of Legislature to take private property for public use without compensation in violation of U.S. or California constitution

(64902.8); Department to research possible method of compensation (649l44),

oowos@mo wOmm :oa mw:w:nm ounwsus»msvwoumwawuwmrnmwmvwo<»mmndzc.m.oueowouwnoooamd»ﬁcapo:“momm:oaorpsmmstmno:omwzusmzwnaquwm:am
106-7-106). .

Florida Does not authorize government agencies to adopt regulations or issue orders that are unduly restrictive or constitute taking of property
without compensation (8.1); if any agency has to acquire fee simple or other interest in land it must so certify to State lLand Planning
Agency, Board of Trustees of Internal Improvement Trust Funds, etc. (8.2); reasons for denial of development permit must be specified (8.3).

Idaho None,

Towa Shall not be construed to deprive anyone of property without just compensation and due process of law as guaranteed by U,S., and Iowa
Constitutions (31).

Maine Landowner to be notified at least 60 days before inclusion of land in Critical Areas Register (3314.2); regulation to be done by
government or other acquisition of property rights, or by management agreements Auwpr.wm.

Maryland None

Michigan Not to be construed as enhancing or diminishing rights of property owners under Michigan or U,S, Canstitution (41.4),

Minnesota Does not authorize unduly restrictive orders or regulations or taking of real or personal uwovmudw.ﬁwu.wvw not retroactive (13.2),

New York Inverse condemnation: 1f court finds restriction to constitute taking of private property, restriction may oo;«w:pm if compensation

is paid (2-108). No compensation shall be paid for restrictions required to preserve public health, safety, and welfare (2-108)

Oregon Legislative committee to study and make recommendations to legislature on compensation program (24), S.B. 849, not enacted, would
provide for compensation,

Utah Private property rights of fundamental interest to people of Utah, and land use policy must be stryctured within U,S, and Utah con-
stitutional protection of rights (2). Along with plan and rules for critical areas and activities, Commission must submit proposed
methods of protection of private property righte to legislature (7.1lb),

Washington None; but does not affect rights established by any treaty to which U,S, is a party (1-102).

Wisconsin Legislative intent 1s that"all rights in private property should be preserved in accordance with the constitutions of this state and
: the United States" (Sec, 1).
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New York has a provision relating to inverse condemnation. If
a restriction on land use 1s found to constitute a taking of property,
that restriction is not necessarily invalidated, but may continue
in effect if compensation 1s pald. No compensation, the New York
law adds, 1s to be paid for a restriction necessary to preserve the
public health, safety, or welfare.

X. EXPERIENCE OR ANALYSIS

. Again, this information is not available for all states (see
Table 11), since the major source was material sent by states with
coples of their billls. A more comprehensive study would include
intensive legal research, interviews, and other activities beyond
the scope of this effort. On the other hand, all the bills have
been introduced since 1970, so that a limited amount of experilence
and analysis has been accumulated anyway.

Studying the background of these bills, 1t becomes evident
that there 1s a good deal of opposition to land use legislation.

Of the eight state and three federal "broad" land use acts (those

which include both critlcal areas and other kinds of land use pro-
visions):

- seven were defeated (Iowa, Michigan, Washington, Wisconsin,
and the three federal bills);

- two passed after serious weakening (Maryland and Oregon);

- one passed but with enough opposition to require a
referendum to be held (Utah); and

- one was apparently defeated but with some of its pro-
visions adopted in later laws (New York).

The eight "pure" critical areas bills (those which deal only
wlth critical areas) did better:

- four passed (Colorado, Florida, Maine, and Minnesota);
- one was still under consideration (California);

- one may have been elther passed or defeated; information
was not available (Arkansas); and

- two were definitely defeated, both in the same state
(Idaho).

The most important reason for opposition to land use legislation
is a fear that it wlll weaken individual property rights and the
power of local governments to make land use decisicns. Thils fear
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ALI Model Code,
Tentative Draft #3

Federal Land Use
Policy and Planning
Assistance Act of
1972 (S.632)
Federal Land Use
Planning Act of
1974 (H.R. 10294)
Proposed Substitute
for H,R, 10294
(H.R. 1135)
Arkansas

California

Colorado

Florida

Idsho
Iowa
Maine
Maryland

Michigan

Minnesota

New York

Oregon

Utah
Washington

Wisconsin

Table 11
EXPERTENCE OR ANALYSIS

Draft includes much explanatory and illustrative comment,

Pagsed in Senate, defeated in House,

Defeated; major objection: dangerous to individual property rights and states' rights (Report_of Committee on Interior and Insulaer
Affairs, Together with Additional, Dissenting, and Minority Views).

Defeated; regarded as acceptable by most objectors to H,R, 10294 (Report of Committee on Interior and Insular Affairs, Together
with Additional, Dissenting, and Minority Views),

None,

Council of State Governments, Report on Areas of Critical Environmental Concern says: not enough about social and economic considerations;

requires coordination of existing environmental prograns,

None .

Council of State Governments, Report on Areas of Critical Environmental Concern, says: needs data base and evaluation of statewide con-
dition; 5% ceiling on critical areas inadvisable; environmental models in regional plans needed; deals with immediate situation with
reduced capacities to consider long-range perspective, ,

Defeated by one vote; no analysis available,

Defeated; no analysis available.

None,

Land Use Planning Reports (15 April 1974) says weakened just before passage in that state power to regulate critical areas deleted,
Maryland Department of State Planning, Land Use Planning in Maryland, gives history and analysis of State Land Use Plan,

umwmwﬁmnd%o=m<0dmuwnooumwsmﬂomwosmonumownmmowHouvqwsmuzzpoSHWw:wmmHMmuwﬁo >mmoouwﬂuoam,w0mmHUH% influenced by defeat of
federal bill (LUP Reports, 1 July 1974). _

None.

Council of State Governments, Report on Critical Areas, reviews computerized Land Use and Natural Resources Information System and
says too broad for use by local governments,

Little, Charles E., The New Oregon Trail gives history: much weakened before passage. Original bill listed state and federal parks,
recreation areas, any land on seaward side of Coastal Highway, and tidal flats along Columbia from mouth to the Dalles among critical
areas; and construction of airports, state and federal highways, nuclear and thermal power plants, and transmission lines for gas, oil,
and electriclty among activitles of statewlde significance; control system for critical areas deleted.

None,
Defeated; no analysis available,

B11l based on recommendations of Land Resources Committee; encountered "strong" opposition and did not pass (status report from State
Planning Office, August, 1974),
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killed HR 10294, as shown by the Report of the Committee on Interior
and Insular Affairs and the proposed substitute bill. This factor
wcakened the Oregon law (see Charles E. Little, The New Oregon Trail)
and possibly the similar Maryland law. It may have been responsible
for the five percent limit on the amount of Florida land which may

be considered "critical." The defeat of HR 10294, in turn, is
though to have influenced the defeat of at least the Michigan bill.

The Council of State Government's report on areas of critical
environmental concerndd contains analyses. of the legislative programs
of four states. The California act is criticized for not paying
enough attention to social and economlc concerns and for not co-
ordinating existing environmental programs. The Florida program
1s faulted for lacking a good data base and an evaluation of the
ccndition of the state as a whole, for dealing with the immediate
situation instead of the long-range perspective, and for its five
percent celling on critical areas. (Most of these criticisms might
apply to other critical areas legislation.) New York is criticized
for supplying its local planning agencies with information too
broad for them to use. Wisconsin is praised for developinz a tech-
nique for evaluating the relative criticalilty of resource areas,
although it is peinted out that any such evaluatlion will be based

on some non-objective Judgments and 1s consequently open to objec=-
tion.

L. CONCLUSIONS

It 1s difficult to make recommendations for a Rhode Island
critical areas law based on the acts of other states and the federal
government. One reason 1s that critlcal areas legislation 1s very
recent, so there has been little opportunity to observe its strengths
and weaknesses. Second, each state's legislative program must re-
flect its own goals, needs, and characteristics. Conclusions about
the most common provisions, however, should at least suggest a
possible basis for a Rhode Island bill.

With regard to agency structure, there 1s much departure from
the Model Land Development Code's prescribed group of agencies:
a state land plannling agency in the Governor's offlce, optional
regional planning divisions, local land development agencies,
optional state and reglonal advisory commissions, and a land deveélop-
ment adjudicatory board. Although most states already have planning
agencies, not necessarily in the Covernor's office, there is a
definite tendency to create a new agency -- a land use commission
if the state has a planning agency, a new planning agency, if 1t
does not ~- to perform the additional functions required by the
act. Maryland does not create a new agency, but neilther does it
provide many new powers. Bills usually call for either state
advilisory counclls composed of citlzens or local government officlals,
which would be required under anyone of the federal bills, or
cltizen representation on the Land Use Commission. Only two states,
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‘Florida gnd Wisconsin, establish a land development adjudicatory
board. The existence of local or regional planning agencies depends
on the size of the state, its present administrative structure, and
the amount of leccal involvement in land planning. Rhode Island,

the smallest of the states, has traditionally had considerable local
involvement, but at the city and town rather than the county or
regional level :

The relationship between the state and the local governments
is one of the most lmportant issues in critical areas legislation.
Its resolution depends on the state's traditional handling of re-
lated questicns and on the degree of power which the state wants
and is aple to obtain in its land use legislation, which, other «
things bing equal, tends to be proportionate to the amount of de-
velopment pressure in the state.

The definitions of critical areas vary. Some states include
only critical resource areas; some, both critical resource areas
and areas surrounding key facilities. Critical resource areas are
generally agreed to include areas of scenlc, historic, and ecological
importance; about half of the states, having made some such defini-
tion, go on to give more specific examples. Key facilities usually
include public facilities tending to induce development of more
than local impact and, often, facilities for the development and
transmission of energy.

All but three of the states whilch regulate critical areas also
regulate developments of greater than local impact. Definitions
of "development of greater than local impact" also vary. Some
states 1dentify developments by type; some, by such characteristics
as size and location or by effects. Those which do not include key
facilities wlth critical areas include them here.

Most often, critical areas are deslgnated by the state planning
agéency or land use commission. In only one state, Colorado, are
they deslignated by local governments. Suggestions, however, may
be made by local governments and others. Some laws specify this,
and Maryland and Utah require local governments to suggest critical
areas. In a few cases designations must be confirmed by the legls-

lature.

Ir hevelopment of more than local impact is not clearly defined
by the act authorizing its regulation, usually the state planning
agency adopts criteria for its ildentification. In Wisconsin, the
Land Appeals and Review Board must hold a hearing and advise the
State Planning Office before standards are adopted.
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As for regulating critical areas, the most common procedure
is that local governments are required to adopt regulations pursuant
to state guidelines. If localities fall to do so within a given
time period, the state has authority to impose its own regulation.
If local governments fail to enforce the regulations, only four
states provide a remedy: the states may sue the delinquent local
governments. Almost all states require permits, to be issued by
the local governments, for development in critical areas, and some
acts allow either the state or a local government to seek an in-
Junction agalnst anyone who develops without a permit. Wisconsin
provides for appeals by certain partiles.

The process for regulating development of more than local lmpac:
varies so much from state to state that it is impossible to make any

general;zations, except that it often resembles the process for *
regulating critical areas.

Almost all the acts include a brief statement that they are not
intended to diminish property rights. Only two (Maine and Arkansas)
however, provide any substantlial program to protect property rights.
Three acts do provide for the study of a program of compensation
for landowners whose use of their property has been unduly restricted

Half of the state critical areas acts, all three federal bills,
and the Model Land Development Code include other land use provisions,
such as requiring land use planning, coordination, and so forth. -

The other half of the state acts deal only with critical areas regula~ -

tilon. Information is not readlly available on other land use 1aws
which are related to these acts.
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PART FOUR: RECOMMENDATIONS

The American Law Institute's Model Land Development Code was
developed to aid states in developing land use systems. It is
drawn broadly and comprehensively in order to provide the state with
ample classifications and mechanisms from which to choose. The
recommendations presented in this paper draw from the Model Code,
but they are made only after reviewing the ways in which other
states have dealt with the critical area concept (often broadly
based on the Model Code also) and only after reviewing regulatory
structures 1n Rhode Island dealing with possible critical areas.

This proposed method for the regulation of critical areas of
statewide concern is therefore unique in many ways. The problem
is a complex one, and there is by no means only one solution to it.
The recommendatlons are broadly stated in order to allow for flexi-
bility of application in the future. There 1s a need for consider- ::
ably more study in this area before a comprehensive proposal can
be submitted in the form of legislation. This report 1s 1ntended
to be a prelimlnary attempt to analyze the concept of critical area
regulation in terms of Rhode Island's needs and expressed policiles.

It should also be emphasized, as stated in the Preface, that
this proposal for critical areas regulation should be linked with |
a broader land management program.

For the purposes of this study, the critical aréas approach
was isolated, but it should form an integral part of more compre-
hensive state development legislation.

A. SCOPE OF CRITICAL AREAS LEGISLATION

It is obvious that the term "eritical area" is an all encompass-
ing one. Critical areas leglslation refers to legislation which
gives state regulatory power over certaln areas 1in the state, as
well as over certaln types of development, where it is determined
that greater and more uniform control than that currently exerclsed
by local government is needed. These land uses would include
districts of critical state concern, as well as key facilitiles,
developments of regional impact, developments of regional benefit,
and large-scale development. The use of the word "critical” both
for the overall designation and for the specific designation of
districts of critical state concern is confusing. A district of
critical state concern, in the Model Land Development Code sense,
include areas affected by or having a significant effect upon an
existing or proposed major public facility; an area containing or
having a significant impact upon historical, natural, or environ-
mental resources of regional or statewlde importance; and proposed
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Iﬂ review1ng “the Model Code and the state and federal acts
in this report, ‘it ‘has been necessary to . use the terminology of the
Code.  For the purposes of the recommendations section of this
report, however, ‘the term "critical ‘areas™ i1s a broad classificatlon
referring to all -areas'and types of development In the state where
a state role is needed in the regulatory process because local
government control cannot sufficiently reflect the state interest
in the area or development in question. In terms of specific classi-
fications, the term "resource areas of statewide importance" will
be used #o0 designate an area contalning or having a significant «
impact upon historical, natural, or environmental resources of )
statewide importance. This would include, for the critical areas
suggested for Rhode Island 1in Part Two, coastal areas, Ifresh water . .
wetlands, historical areas, and conservation areas. The term "key
facility areas" will be used to describe those publlc facllitiles
and surrounding area whilch provide public services to a community
larger than the jurisdiction of the municipality in which they are
located. This includes, of those suggested critical areas, water
supply areas, highway interchanges, airport environs, public trans-
portation facility areas, and public utility areas. Finally, the
term "developments of statewlde impact" will be used to describe
those developments which, because of their magnitude or type, have
an impact on an-.grea greater than the Jurisdiction of the municipal-
ity in which: they are located. .This impact can.be in terms of .
traffic congestion, greater need for .public services, air pollution
or noise pollution,-likelihood .of generating additional development,
or size of the site or number of persons likely to be present on
ithd ' site. -~ This classification would therefore include. large-~scale

commercial, residential, and industrial developments, both private
and state assisted .

B. CREATION AND ORGANIZATION OF A LAND USE COMMISSION

1. Land Use Commlssion

Having described the three sub-classifications under the
general classification of critical areas, the next step 1s to de-
velop a gystem to regulate these areas. The scope and uniqueness
of such a system, 1in relation tc existing state agencles, warrant
the creation of a new state commission to deal with regulation of
critical areas. This Land Use Ccommission would be set up as an
independent agency in the state organizational structure. It
would be separate because its functions and duties would be differ-
ent from those of any existing agency and because many of its
funections would require it to have a viable working relationship
with other state agencies. If other agencies are to recognlze 1ts
authority and role in state government the proposed Land Use Com~
mission needs to be at least on an equal footlng with these agencles.
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The land use agency should take the form of a commission or council,
for at least two reasons. First, this form has already been used
for a number of agencies within the state such as the Historical
Preservation Commission, the Coastal Resources Management Council,
the Water Resources Board, the Public Utilitles Commission, and,
of course, the State Planning Councll. The above-mentioned commlss-
ilons, councils, or boards willl each have a significant interest in
the activities of the Land Use Commission. Secondly, the commission
form, with its mix of legislators, local officials, citizen appointees
and state department heads represents a cross section of the state
"in terms of geography and government as well as provides the varlety
of different perspectives and polints of view needed inany lnnovative
land use control system. w
The Land Use Commisslon would be composed of fifteen member;.
The number flfteen was arrived at because of the need for an odd
number of memoers to avold tie votes, and it 1s the minimum number
posslible which sti11ll inecludes the necessary individuals. The Com-
mission would consist of three public members, appointed by the
Governor; two local government officlals, chosen by the Rhode Island
League of Cities and Towns, a statewlide organization of local govern-
ment officiais, or by the Governor if the League did not act with-
in 90 days; three state leglslators, two of whom would be state
representatives (one from each party, chosen by the majority and
minority leaders) and one, a state senator,; chosen by the majority
leadership of the State Senate; and the last seven positions on
the Commission would be occupied by the heads of state agencies
which have an interest in the various critical areas. In Rhode
Island, these members would be: the Dlirector of the Department of
Natural Resources, the Director of the Department of Health, the
Chairman of the Historical Preservation Commission, the Chairman of
the Coastal Resources Management Council, the Chalrman of the Water
Resources Board, the Chairman of the Public Utilities Commlssion,
and the Director of the Department of Economic Development. The
ways in which the powers and duties of these agency heads relate to
critical areas have been discussed 1n detall in the section of this
paper dealing with suggested critical areas for Rhode Island. Mem-
bership on the Land Use Commlssion could be expanded 1f 1t were
felt that more legislators, local officials, or private citilzans
were needed or if the critical areas were expanded to include an
area in which another state agency had an interest. However, the
smaller the Commission, the more effective it would probably be.u

The members of the Land Use Commlssion should be pald g nominal
sum for every meeting, 1f they are not belng otherwlde compensated.
For example, the director of a state department should not be pald
for being a member of the Commission, since membership would be one
of his duties as director. On the other hand, private cltizens
should be compensated for the time they spend on the Commission's
business. A sum of fifty to one hundred dollars per meeting would
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be adequate compensation, the payment being conditioned upon attend—
ance. ' :

The Land Use Commission would, of course, need a staff to carry.
out its functions. There are basically three activities in which
a Land Use Commission would be involved: planning, administration,
and enforcement. '

2. Planning Staff

The planning is probably the most lmportant area of the three.
The planning staff would first have to define the types of critical
areas. The leglslation setting up the Land Use Commission would
have to provide some guidelines as to what would be a critical area.
However, these guldelines should be as broad and non-specific as
possible. The act must, of course, be specific enough to avold a
legal challenge on the grounds that the powers of the Land Use Com-
mission are an excessive delegation of legislative authority, but
the act must not unduly presuppose the definitions and extend the
power of the Commission to such a broad area that specific control
is impossible. The act must therefore state general guldelines
for critical areas where the Commission's power 1s to be exercised,
but it must also give the Commisslon authority to define these
areas in as speclflic terms as possible. TFor example, the act might
mention significant natural features as a critical area of statewilde
concern. ' In order to exercise any effective contrcl, there is a
need to define specifically what 1s a significant natural feature,
or preferably to identify and map every such feature where land use
control 1s needed. Specificity is more difficult in dealing with
developments of statewlde or regional impact since these cannot be
mapped or deflned conclusively in terms of characteristics; a
development may be planned, in the future, which has none of the
elements in the definition but which nevertheless has statewide im-
pact. However, here again the act must be drawn 1in general terms,
citing factors for consideration in determining develcpments of
statewlde impact, while leaving precise deflnitions to be adopted
by the Commission so-as to clarify for owners, developers, and
local government officials what is, or could be, a development of
statewlide 1mpact. The task of drawing up these specific definitions
or mapping these specific areas therefore requires a professional
staff with the necessary technical skills. For providing this
staff, two alternatives are possible. The first is to recrult the
planning staff necessary to complete the task, and to hire private
consultants when technical expertlse 1s necessary in an area for
only a short length of time. The second alternative 1s to make use
of an existing state planning agency. Of these two alternatives,
this paper takes the posltion that the latter is preferable. In
Rhode Island the Statewide Planning Program, under the general
supervislion of the State Planning Council, 1s the principal starff
agency of the executive branch for coordinating plans for the compre-
hensive development of the state's human, economie, and physical
resources. It has developed a state land use plan, thls report
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"being an outgrowth of one part of that plan. The Statewide Planning
Program has a full-time staff of about 35, including planners and
supporting staff. The Statewide Planning Program would, of course,
need to be expanded considerably to deal with the increased work-
load attendant with the implementation of statewide regulation of
critical areas, but the planning framework and mechanism would
already exist. The Statewlde Planning Program not only can provide
appropriate staff but also has, wilth its "Environmental Inventory,"
much of the data needed for critical areas planning. To establish
another land planning division wlthin the state would be a needless
duplication of staff and data gathering. Any plans or recommenda-
tions put forth by the Statewlde Planning Program would, of course,
be subjeqt to review and approval by the Land Use Commission. The
two agencies would therefore need to have a close working relatioh-
ship.

The major argument against having the planning of the Land Use
Commission performed by a separate agency is the lack of immediate
contact between those doing the planning and those implementing the
plan. From a certain perspective this criticism is valid, but it
can be countered by the argument that, while understanding of the
problems involved in implementation is important, the planning
process should be somewhat detached and not a reaction to day-to-
day problems which arise in implementation. Since planning, ad-
ministration, and enforcement are three distinct operations, 1t 1s
not essential that they all be housed under the same roof. The
bureaucratic delay which may result from the conveyance of plans from
the Statewilde Planning Program to the Land Use Commission would not
necessarlly impede the effectiveness of ceritical area regulation,
but could instead insure thoughtful consideration and review of
proposed plang and guidelines.

3. Administrative and Enforcement Staff

The -effectiveness of the Land Use Commisslion will depend not
only on planning but also on administration and enforcement. Convey-
ing the guidelines and procedural requirements from the Land Use
Commission to the local governments and acting to lnsure that these
guidelines and procedures are belng properly administered requires
a staff which can speak for the Land Use Commission. Indeed, since
the Land Use Commission will meet only periodically to make pollcy
decisions, 1ts adminlstrative and enforcement staff will, in effect,
functlon as the state land use regulatory agency. These two parts
of the staff should therefore be responsible only to the Land Use’
Commission. Since the functions of administration and enforcement
are more closely related to each other than they are to planning,
it is more forseeable that these two staff sections should be
housed together. Finally, administration and enforcement are more
.ongolng than 1s planning, for, while plans must be updated from
‘time to time, after the initial planning is completed the need for
a large planning staff will abate. This forseeable fluctuation
in the planning manpower needs 1s a further reason to vest 1ln the
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Statewlde Planning Program the responsibility for critical area
planning, while creating an independent Land Use Commission staff
for purposes of administration and enforcement. The scope of the
duties of each of these three staff sections will be more apparent
in the discussion of the actual methods of controls of the Land
Use Commission.

C. AUTHORITY OF THE LAND USE COMMISSION

As previcusly mentioned, this proposed Rhode Island Land Use
Commission will be cdealing at the state level with three kinds of
land use: the resource areas of statewide importance, key faclillity
areas, and developments of statewlde lmpact. Of these three areas
the first two, that is, resource areas and key facility areas, are
similar in that both can be defined specifically, leaving little
question whether a certain tract of land contains a resource area
of statewide importance, or whether a proposed or existing use of
land involves a key facility. However, the third area of concern,
the developments of statewlde impact, are more difficult to define
specifically, for reasons previously mentioned. This discrepancy
in the ability to define the three different areas of concern
creates regulatory problems. If it is not clear what areas are to
be regulated, then 1t is at least equally difficult, 1f not impossi-
ble, to draw up specific guldelines for the regulation of those
areas. This means that some discretion must be used by the regula=-
ting officials as to what areas are to be regulated and how. The
guestions then arise of who is to have this discretionary power,
the local officials or the state Land Use Commission, and further,
of how far this power should extend. Clearly, 1t is preferable
that non-elected public administrators, both state and local, have
as little discretionary power as possible, in order to minimize the
possibility of abuse of that power. Policy decisions should be
made by the state “egislature or, if purely local in nature, by
local elected officials. If that is not possible, then they should
be made by a body designated by the legislature or local elected
officials to make such decisions. The lower down this chain of
command the policy decisions take place, the more likely that it
will be an unlawful delegation of legislative power. It 1s there-~
fore desirable in any land use control system that administrative
discretion be eliminated whenever possible, and, when it is not
possible, that such decisicns be made as high up the so-called chailn
of command as possible.

The regulatory powers and duties of the Land Use Commission
should be viewed in terms of these basic concepts. For resource
areas ©of statewlde importance and for key facility areas, it is
possible, with o directive from the legislature as to what is meant
by these areas, to deflne them precisely and to draw up specific
standards for thelr regulation, subject to the approval of the
Land Use Commission, the agency designated by the legislature to
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carry out this function. Once this regulatory plan is adopted,

very little discretion is needed 1n implementing it. More dis=
cretion is needed, of course, in regulating developments of statewlde
1mpagt, and therefore a scmewhat different process is needed, kéep-
ing in mind that discretionary judgments should be made at as high
a level as possible; i.e., by the Land Use Commission itself.

The remainder of thils paper will focus on these two, somewhat
differsent methods proposed for the statewilde regulation of critical
areas. The specific categories to be included within each type of
critical arza will not be discussed further. Suggestions of possible
critical arecas have already been made in a previous section of this
paper, and it will be for the legislature to determine broad catego-
ries and feor the planning staff of the Land Use Commission to pro-
pose specific definitions.

1. Regulating Resource Areas and Key Facilities

The regulation of resource areas of statewlde importance and
the regulation of key facility areas can be carried out under the
same regulatory procedure. This is because resource areas such as
fresh water wetlands, historic areas, and conservation areas can
be specifically defined and inventoried. - Key facility areas such
as highway interchanges, water supply areas, and alirport environs
can also be very specifically defined and exlisting ones can also be
mapped. A regulatory procedure can therefore be devised which will
leave little doubt as to what areas will fall under the regulations
and how they willl be controlled. :

The legislature should 1list in the critical areas legislation
criteria for arcas to be controlled as resource areas of statewlde
importance and as key facllity areas. Care should be taken in
drafting such legislation and subsequent regulations to ensure
that the definitions are not too narrow to cover all of the arecas
which may nced control. For example, the peat requirement in defin-
ing an intertidal salt marsh in the Rhode Island Intertidal Salt
Marsh Act could be viewed as an overly restrictive definition.

"Key facility" should also be defined as clearly as possible by
the legislature without unduly restricting the scope.of the act.
This is, of course, a difficult drafting task, but one which is
crucial to the effectiveness of the act. As a guldepost, the draft-
ing of such legislation and regulations should consider previous
legislative definitions of critical-type areas and should analyze
these previous definitions in view of the problems encountered in
their implementation and in view of the different aims, if any, of
the critical areas legislation. For example, the Water Resources
Board's definition of a water supply area is a useful starting.
point for developing a definition of a water supply area as a
critical area, but it should be realized that the Water Resources
Beoard is concerned chiefly with water quality and quantity and that
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the land use of the adjacent areas 1s only consldered in those terms.
The critical areas legislation has a broader view of water quality
and quantity, as it relates to land use, and therefore the defini-
tion should be reconsidered carefully.

Once the legislation is passed and general criteria established,
it becomes the task of the Land Use Commission, specifically the
planning arm of the Land Use Commission, to determine specifically
what areas are to be regulated as resource areas of statewide im-
portance and as key facility areas. These deslgnations should be
site-specifiic if at all possible. Recommendations should be con-
sidered from the local governments, state agencles, publlec and
private organizations, and private citizens as to areas which might
meet the general criteria for critical areas set forth by the
legislature. The Land Use Commission would receive these recommenda-
tions and forward them to its planning arm, the Statewide Planning
Program. The Statewide Planning Program would take the recommenda-
tions, along with its own data, including the state's "environmental
inventory," and make recommendations to the Land Use Commission as
to specific areas which should be regulated.as resource areas of
statewide importance or as key facility areas. Along with these
specific recommendations as to areas would be detailed guldelines as
to type of controls needed. These guidelines might specify the
types of land use to be permitted in these various critical areas

or the types of contrcl which might be necessary to insure that only
appropriate land uses occur.

The Land Use Commission, having received this advice from the
Statewilde Planning Program, would then hold hearings on this regula-
tory plan. The hearings would enable all interested parties to
review the plan and to suggest changes. Interested parties would
include local governments, landowners whose property might be
classified as critical areas, interested state agencies, and any
public or private organizations within the state which might have
an Interest in critical areas, such as the Audubon Society of Rhode
Island, Ecology Action, and the Chamber of Commerce, among others.
Affected landowners, local governments, and state agencies con-
frolling land which might be regulated should, of course, receive
written notice of the hearings, setting forth the date and place.
Notice should also be published in the newspaper of the area where
the land in question is situated. There should be hearings in
various areas throughout the state to insure that everyone with an
interest might be heard. The Land Use Commission, with the State-
wide Planning Program staff, would then ccnsider the suggested
changes and make the final determination as to areas to be included
and standards for control. The local government where one or more
critical area is located would then have a certain time period to
develop land use regulations pursuant to the Land Use Commission
standards. The local government should have some flexibility in

90



]

determining how to regulate the land use of critical areas in order
to comply with its own eomprehensive plan or zoning ordinance. At
the end of the specifidd time period, if the local government does
not submit existing or new regulations for critical areas to the
Land Use Commission for review, or if the regulations are found to
be not in compliance with the standards of the Land Use Commission,
as determined by the Land Use Commission, then the Commission would

have a certain time period in which to establish its own regulations.

and the municipality would have to administer these regulations as
1ts own. If the Land Use Commission did not act within this period,
then the critical area classification of the area or areas in
question would be dropped.

£, after the adoption of critical area regulations or the
imposition of regulations by the Land Use Commission, the enforcement
division of the Land Use Commissiocon determines that local officials
are not acting pursuant to these regulations, the Commissicn may
ask the Attorney General's office to seek an 1njunction against the
local officials and the municipality. Further violation of such
injunctive order, if granted, would make the violator liable for
criminal contempt penaltles set forth by the legislature in the act.
Such penalties should be, at a minimum, one hundred dollars and/or
30 days in Jjail.

The enforcement division of the Land Use Commission would be
able to monitor local government regulation of critical areas
through a monthly report filed by the local government detailing
all requests for permits involving critlcal areas and the actions,
if any, taken on the requests. In addition, spot checks of local
activity could be carried out by the Commission's enforcement staff.

Appeals from local decisicns regarding the regulation of re-
source areas of state importance or key facllity areas could be
taken pursuant to the procedures set forth in the state's zoning
enabling act, 1f the person challenging the decision has standing
as prescribed in the act. If the question is one of improper ad-
ministration by the local government, a complaint could be filed
with the Land Use Commission by any interested party; and after
investigation the Land Use Commission, through the Attorney General,
could seek an injunction holding up the permit approval pending
final determination by the court of improper administration. Exist-
ing state overrides of local zoning power, such as the Public
Utilities Commission's authority, would be subject to review by the
Land Use Commission, if a critical area were involved, as 1t proba-
bly would be if areas involving public utilities were adopted as
a type of key facility area. There would be a duty on the part of
the overriding agency (e.g., the Publie Utilities Commission) and
the local government to report such an override to the Land Use
Commission.
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During the interim period between the effective date of the
critical areas act and the adoption of regulations (during the
preparation of designations and standards by the Statewide Planning
Program and their final approval, and then the period for the local
governments to adopt regulations, and the following period for the
Land Use Commission to act if the local government fails to do S0),
there is need for some regulation of these critical areas to prevent
their destruction. Thils interim period would probably be at least
one year and possibly as long as two years. During thils time a
moratorium on all development could be declared, but this action
would cause undue hardship to landowners and to the economy of the
statc. Instead, a three month moratorium should be imposed on all
development within areas which are potential critical areas as
defined by the leglslation. The Land Use Commission would be able
to grant exceptions where undue economic hardship would result from
delay, such as with the contruction of a water supply or public
utility facility immediately needed by the community. After this
three-month period, preliminary designation of critical areas would
be proposed by the Statewide Planning Program and adopted by the
Land Use Commission. This preliminary designation would mean that
any proposed alteration or development of a resource area or key
facility area would have to be submitted to the Land Use Commission
for approval. This would, of course, mean a great deal of work for
the Commission 1n its early stages. However, this burden might be
lessened by requiring review only after the local government grants
a permlt for the development or alteration (preliminary standards
could also be drafted to guide local governments in their decilsions)
If a request for a permit were denied during this interim period,
then the request could be made again once the permanent regulations
took effect and the permanent critical area designations were made.

2. Regulating Developments of Statewide Impact

As previously stated, there are different problems involved in
regulating developments of statewide Impact. First, such develop-
ments cannot be specifically named and mapped. .Secondly, the
determination of what is a develcopment of statewlde impact can never
be an exact scilence, and decisions will always be questionable
depending upon one's polnt of view. Finally, a development of
statewide impact, while possibly providing 2 net benefit to the
state, could produce a net detriment to the municipality, and there-
fore local officials may be reluctant to enforce the regulations.
Therefore, a regulatory scheme must be devised which will be specific
enough to make clear its extent, but broad enocugh to include the
necessary activities. It must fully allow the state interest to be
heard, as well as local and private interests which may be affected.
Lastly, there must be an effective review of local decisions to
insure that local interests do not supersede the interests of the
people of the state as a whole, where a sufficlent state interest
is shown. ‘
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The task of drawing up standards and regulations for develop-
ments of statewide impact could also be assigned to the Statewide
Planning Program. These standards, based on criteria in the legis-
lation, would be adopted in the same manner as for the other critical
areas; that is, after hearings at which all interested parties have
a chance to express their views. For the purposes of regulating
developments of statewide impact, the term "interested parties"
would include local governments, state agencies interested in de-
velopment, quasi-state authorities and corporations, private organi-
zations interested in development, and anyone who requests the Land
Use Commission to put his name on a list of interested parties.

After standards and regulations are adopted by the Land Use
Commission, the local governments would again have a certain time
period in which to incorporate these standards intc their permit-
granting procedures. If they fall to do so, then the Land Use
Commission would be able to impose standards. There should be no
time limit on the Land Use Commission's power to impose standards
since it is necessary for the entire state to follow this procedure,
or the control system will lose its effectlveness.

The interim procedures would parallel those for the other
critical area controls. Preliminary standards would be adopted after
a three-month moratorium. Any request for a development permit
which might be subject to the standards would have to be reviewed
by the Land Use Commission regardless of local action, and any
request which was denied could be re-subnmitted after the adoption
of permanent regulations.

Lfter a municipality has adopted the Commission's standards
as part of its development permit granting procedure, upon receiving
a request for a development which may have statewide impact, local
officials would notify the Land Use Commission that such a request
is pending. If the local government or the developer were unsure
whether a development is of statewide impact, they could request
in writing an advisory ruling by the Land Use Commission, and this
‘ruling would have to be provided within a specifilied time and would
be binding upon all parties.

Upon receiving notification of a permlt request for a develop-
ment of statewide impact, the Land Use Commission would notify
those on the interested parties maillng list, as well as local
officials in adjacent communities, of the application and any hear-
ing dates which have been set. The Land Use Commission's adminis-
trative staff would then review the application and make a recommen-
dation to the local government. Such recommendations would not
need to be followed.by the locai government but would be only
advisory in nature. The final hearing date by the local government
would be at least 20 days after the mailing of notice of the appli-
cation to the Land Use Commission.

93



After the local government makes its final determination on
the request for a development permit, notification of that declsion
would be mailed to the Land Use Commission. The Land Use Commission
would then notify all interested parties on the 1list of the decision
The local government would notify, by registered mall, all parties
who had expressed (in writing) interest in the outcome of the permit
request in question. An appeal of the local government's decision
would have to be filed with the Land Use Commission within 20 days
after the local government mailed notice of the decision to the
Land Use Commission and to all parties expressing an interest, in
writing, in the outcome. Any permit granted would not be effective
until this date. An appeal could be filed by any aggrieved party,
by any party on the interested parties list, by any party who had
requested notification from the local government, by any particlpant
in the local hearings on the matter, or by any state agency. The
Land Use Commission could dismiss any appeal deemed not to be a
matter of public interest. This dismissal power would be exercised
only when the appeal request clearly would serve no public interest.

If the Land Use Commission finds that the local government has
not properly weilghed the benefits and detriments to the state and
the benefits and detriments to the municipality, then it could
overturn the local decision. Factors for evaluating benefits and
detriments would have to be spelled out in the statue or in regula-
tions. A judicial appeal of the Land Use Commission's decision
could be taken through the Administrative Procedures Act, and a
femporary injunction could be sought pending the outcome of that
appeal.

3. Dual Jurisdiction

The jurdsdiction of the Land Use Commission would extend to
all critical areas and actlvities set forth 1n its legislation.
If there 1is another state law or state agency already controlling
the area or activity in question, such as land under the juris-
diction of the Coastal Resources Management Council or areas
controlled by the Fresh Water Wetlands  Act, then there would be
dual jurisdictlon, and all necessary procedures would have to be
followed in order to dwvelop or alter the area. If there are
conflicting regulations, then the most stringent would apply.
Ixceptions to this general rule could be set forth in the statutoe.
In the case of the Coastal Resources Management Council, the Council
would have jurisdiction over development below the mean high w~ter
mark; the Land Use Commission would have jurisdiction above mean
high water; and both agencies would have jurisdiction for those
specified 'land uses 2nd activities over which the Councli now has
authority (see Part Two-i).
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D.. CONCLUSION

This critical areas legislation is intended to prevent the
destruction and deterioration of areas important to all Rhode
Islanders, while insuring that development of benefit can occur.
The legislation would provide the state with an effective tool for
managing the growth of Rhode Island to the benefit of all Rhode
Islanders and for preserving their natural, cultural and historic
heritage. ‘ :
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